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Tit the I'liifrd States Circuit Court of Appeals for the Ninth

Circuit.

D. ^y. MtKAY et al.,

Plaintiffs in Error,

vs.

IXGA XEUSSLER,

Defendant in Error./

Stipulation Enlarging Time to File Transcript and Order Al-

lowing Same.

It is herebj' stipulated that the time for plaintiffs in

error to file transcript of the record and docket the

above-entitled cause in the said Court of Appeals may

be enlarged twenty-five days from this date.

Dated, Nome, Alaska, July 15th, 1905.

IRA D. ORTON,

Attorney for Plaintiff in Error.

S. T. JEFFREYS,

Attorney for Defendants in Error.

Order.

Upon the foregoing stipulation, it is hereby ordered

that the time for plaintiff in error to file transcript of

the record and docket the above case in the Court of Ap-

peals be, and the same is hereby, enlarged twenty-five

days from this date.
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Dated, Nome, Alaska, this 15th day of July, 1905.

ALFRED kS. MOORE,

Judge of the United States District Court, District of

Alaska, Second Division. •

[Endorsed] : No. 1229. Original. In the United

States District Court, for the District of Alaska, Second

Division. D. W. McKay et al., Plaintiff, vs. Inga Neuss-

ler, Defendant. Stipulation Enlarging Time in Which

to File Transcript of Record and Docket the (Vuise, and

Order Allowing Same. Filed Aug. 8, 1905. F. D.

Monckton, Clerk.

Til the United States District Court for the District of

Alaska, Second Diri-sioii.

INGA NEUSSLER,

Plaintiff,,

vs.

D. W. McKAY and V. :\I. McKAY, \

Defendants. /

Complaint.

Comes now the above-named plaintiff and for cause

of action against the said defendants, alleges:

i 1.

That during all the times herein mentioned the said

plaintiff was and now is the owner of an undivided one-

fourth interest in and to that certain placer mining

claim known and designated as Number Six (6) Bench
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Claim Below "Good Luck" on Anvil Creek in the Cape

Xoiue Minini;- an<l Recording District, District of

Alaska, and that the said defendants were and now are

the owners of the other nudivided three-fourths inter-

est of said claim.

2.

That on or about the 9th day of September, 1903, the

said defendants leased all of said mining claim to the

Pioneer Mining Company, including this plaintiff's in-

terest in said claim, which leasing this plaintiff accepts

and ratifies.

a.

That under and by virtue of said lease and leasing

contract, the said Pioneer Mining Company agreed to

pay and did pay in cash to said defendants the sum of

ten thousand dollars and as part consideration for said

lease or contract.

4.

That this plaintiff is the owner and entitled to the

immediate possession of one-fourth of the said sum of

ten thousand dollars.

5.

That said defendants, in receiving said sum of ten

thousand dollars, received for the use and benefit of

plaintiff, the sum of |2,500.00.

6.

That demand has been made on defendants for the

said sum of $2,500.00, and defendants, and each of them,

refused and still refuse to pay the same to plaintiff.
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and said sum of $2,500.00 or any part thereof has not

been paid, although due and payable.

Wherefore, plaintiff prays judgment against said de-

fendants for the sum of |2,500.00, and interest thereon

at the rate of 8 per cent per annum, and costs and dis-

bursements of this action.

(Signed) JEFFREY'S & SULLIVAN,

Attorneys for Plaintiff.

In the United States District Court for the District of

Alaska, Second Division.

INGA NEUSSLER, \

Plaintiff,.
|

vs.
[

D. W. McKAY and V. M. McKAY, \

Defendants. /

Answer of Defendant D. W. McKay.

Comes now the above-named defendant D. W. Mc-

Kay, and answering plaintiff's complaint, admits, denies

and alleges as follows:

I. '

Denies that any of the times mentioned in the plain-

tiff's complaint, the plaintiff was or now is the owner of

an undivided one-fourth interest, or any interest in or

to the premises therein described; denies that at said

times answering defendant, D. W. McKay had any in-

terest therein, but alleges the fact to be that during all
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of said times the defendant V. M. McKay was and now

is the owner of tlie wliole of said placer mining claim.

11.

Answering- paragraph Xo. 2 of said complaint, defend-

ant D. W. :\[(Kay admits that Y. M. McKay leased all

of said mining- claim to tlie Pioneer Mining Company

on the 9th day of September, 1903, but denies that this

defendant, D. \y. ^IcKay, had any interest therein, at

that time.

III.

Said D. W. McKay answering paragraphs 4 and 5,

denies each and ever}' allegation, matter and thing

therein contained.

IV.

Answering paragraph 6 of plaintiff's complaint, de-

fendant D. W. McKay denies each and every matter and

thing therein contained, except the part thereof that

the sum of |2,.50O has not been paid.

Defendant I). W. McKay further answering plaintiff's

complaint, and by way of answer thereto, alleges:

I.

That the above-named plaintiff and said D. W. Mc-

Kay were during the whole of the year 1901 co-owners

of the following placer mining claim, to wit, placer

mining claim known and designated as Number Six (G)

Bench Claim Below "Good Luick'' on Anvil Creek, in the

Cape Nome Mining and Recording District, District of

Alaska, by virtue of the same having been occupied, ap-

propriated and located upon the public unoccupied min-
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eral lands of the United States, by the grantors of said

D. W. McKay and the said plaintiff in the year 1899,

and that no patent had been issued by the United States

therefor; the plaintiff being then and there the owner of

an undivided one-fourth interest in and to said mining

claim, and this defendant D. W. McKay, being the

owner of an undivided three-fourths interest therein,

II.

Said D. W. McKay alleges that during the year 1901,

he performed labor and made improvements of the

value of not less than |100.00 on said above described

placer mining claim.

III.

That during the year 1901 the above-named plaintiff

did not perform any labor or make any improvements

upon said premises and failed to contribute her propor-

tion of the expenditure made by this defendant, D. W.

McKay, her co-owner as aforesaid, during the year 1901,

or at any time subsequent thereto.

IV.

The said defendant D. W. McKay alleges that on or

about the 10th day of January, 1902, he being then and

there a co-owner with plaintiff in said premises as

aforesaid, gave said plaintiff personal notice in writing

requiring her to contribute her proportion of the annual

expenditure or assessment work upon said premises for

the year 1901, which proportion was the sum of |25.00;

and at said time notified said plaintiff that unless said

proportion was duly paid, her interest in said premises
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would become the property of this defendant, D. W. Mc-

Kay, which said notice was in the words and figures as

foHows, 1<> wit:

"Xonie, Alaska, January 2d, 1902.

Mrs. Inga Neussler, Teller, Alaska:

Madam: You are hereby notified that the assessment

work for the year 1901 has been performed on Placer

Claim No. 6, Bench Below ^Good Luck' on Anvil Creek,

in Cape Nome, Recording District, District of Alaska,

by me and at my expense, and that your proportion of

said expense is the sum of twenty-five ($25.00) dollars,

wliicli amount is now due for said labor so expended,

and you are hereby further notified that unless said

proportion be duly paid, your interest in said property

will become the property of the undersigned a co-owner,

according to law.

Respectfully,

D. W. McKAY."

V.

That said plaintiff failed and refused to contribute

her proportion of said expense so made as aforesaid, to

wit, the sum of $25.00 to her co-owner, this defendant

D. W. McKay, for more than 90 days after personal

notice had been served upon her by said D. W. McKay,

her co-owner, as aforesaid; that by reason thereof de-

fendant D. W. McKay became at the expiration of 90

days after such personal notice in writing the owner of

the one-fourth interest theretofore owned by the said

plaintiff herein.
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VI.

Defendant D. W. McKay further alleges that on the

1st day of October, 1902, he conveyed all his right, title

and interest in and to the aboTe-described premises to

defendant V. M. McKay, who is now the owner thereof.

Wherefore, said defendant D. W. McKay prays judg-

ment that said plaintiff take nothing by her said action,

and for costs and expenses of suit.

A. J. BRUNER,

Attorney for Defendant D. W. McKay.

United States of America, '\

Lss.

District of Alaska. J

A. J. Bruner, being first duly swiorn, deposes and

says:

That he is the attorney for the defendant D. W. Mc-

Kay, in the above-entitled action; that he has read the

foregoing answer, and knows the contents thereof, and

that the same is true as he verily believes.

That the reason why affiant makes this verification in-

stead of the defendant D. W. McKay, is because said

defendant is absent from the District of Alaska, and

for that reason unable to verif}^ this answer.

A. J. BRUNER,

Siubscribed and sworn to before me this day of

March, 1904.

A Notary Public in and for the District of Alaska.
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I hereby certify that the foregoing is a full, true and

correct copy of the original answer filed in the above-

entitled action.

A. J. BRUXER,
Attorney for Defendant I). W. McKay.

In the United States District Court for the District of

AUiska, Second Division.

INGA NEUSSLER,

Plaintiflfy

vs.

D. W. McKAY and V. M. :\[cKAY,

Defendants.

Answer of Defendant V. M. McKay.

Comes now the above-named defendant, Y. M. McKay,

and answering plaintiff's complaint, admits, denies and

alleges as follows: •

I.

Denies that any of the times mentioned in plaintiff's

complaint, the plaintiff was or now is the owner of an

undivided one-quarter interest, or any interest in and

to the premises therein described; denies that at said

times defendant D. W. McKay had any interest therein;

but alleges the fact to be that during all of said times

the defendant Y. M. McKay was and now is the owner

of the whole of said placer mining claim.
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II.

Answering paragraph 2 of said complaint, said de-

fendant T. M, McKay admits that she leased all of said

mining claim to the Pioneer Mining Company on the 9th

day of September, 1903, but denies that the plaintiff or

the said D. W. McKay had at that time, or for a long-

time prior thereto, any interest therein.

III.

Said V. M. McKay answering paragraphs 4 and 5,

denies each and eyery allegation, mnttor and thing

therein contained.

IV.

Answering paragraph 6 of said complaint, defendant

V. M. McKay denies that demand was made upon her

for the sum of $25 by the plaintiff or anyone for or on

her behalf, or for any other sum of money whateyer;

and denies that said sum of ^25.00, or any other sum of

money is due and payable to the plaintiff from this de-

fendant, V. M. McKay.

Defendant V. M. McKay further answering plaintiff's

complaint and by way of defense thereto, alleges:

I.

That the aboye-named plaintiff and the aboye-uamed

defendant, D. W. McKay were, during the whole of the

year 1901, co-owners of the following described prop-

erty, to wit, that certain placer mining claim known

and designated as Number Six (6) Bench Claim Below

'•Good Luck" on Anyil Creek, in the Cape Nome Kecord-
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iug and Mining District, District of Alasl^a, by virtue

of the same having been occupied, appropriated and

located uixtii the ])ubli(' unoccupied mineral lands of

the United States, by their grantors in the year A. D,

1891), and that no patent had been issued by the United

States therefor; the plaintiff being- then and there the

owner of an undivided one-fourth (|) interest in and to

said mining claim, and the defendant D. W. McKay
being the owner of an undivided three-fourths (f) in-

terest therein,

,11. i

•

: .
I

Said V. M. McKay alleges that during the year 1901

the said defendant, D. W. McKay, in conformity with

the provisions of section 2324, IJevised Statutes of the

United States, performed labor and made improve-

ments on said above-described placer mining claim of

the value of not less than flOO.OO.

III.

That during the year 1901 the above-named plaintiff

did not perform any labor or make any improvements

upon said premises; and failed to contribute her pro-

portion of the expenditure made by her co-owner, D. W.

McKay, as aforesaid, during the year 1901, or at any

time subsequent thereto.

IV.

That said V. M. McKay alleges that on or about the

10th day of January, 1902, the said D. W. McKay, being

then and t^iere a co-owner with plaintiff in the premises

aforesaid, gave the plaintiff personal notice in writing
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requiring her to contribute her proportion of the an-

nual expenditure, or assessment work upon said prem-

ises for the year 1901, which proportion was the sum

of f25.00, and at said time notified the said plaintiff

that unless said |25.00 was duly paid, her interest in

said premises would become the property of the said

defendant, D. W. McKay, which said notice was in the

words and figures following, to wit:

"Nome, Alaska, Jan. 2d, 1902.

^Irs. Inga Xeussler, Teller, Alaska.

Madam: You are hereby notified that the assessment

work for the year 1901 has been performed on placer

claim No. 6, Bench Below 'Good Luck' on Anvil Creek in

Cape Nome Recording District, District of Alaska, by

me, and at my expense, and that your proprotion of said

expense is the sum of twenty-five (#25.00) dollars, which

amount is now due for said labor so expended, and you

are hereby further notified that unless said proportion

be duly paid, your interest in said property Avill become

the property of the undersigned co-owner, according to

law.

Respectfully,

D. W. McKAY."

V.

That said plaintiff failed and refused to contribute

her proportion of said expenditure so made as aforesaid,

to wit, the sum of .f25.0O, to her said co-owner, D. W.

McKay, for more than 90 days after personal notice

had been served upon her by said D. W. McKay, her co-

owner, as aforesaid. That by reason thereof said D. W.
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McKay became, at the expiration of 90 days after such

personal notice in writing-, the owniu- of the one-fonrth

interest theretofore owned by the plaintiff herein.

VI.

Defendant V. M. McKay allep:es thai tlie di^fendant D.

W. McKay on or about the 1st day of ()et(»b(M', 1902, con-

veyed all his right, title and interest in and to tlie above-

described to this defendant, Y. M. McKay, who is now

the owner thereof.

Wherefore, the defendant, V. M. McKay, prays judg'-

ment that the plaintiff take nothing by her said action,

and for costs and expenses of suit.

A. J. BRUNER,

Attorney for Defendant, Y. M. McKay.

United States of America, "j

>ss.

District of Alaska. J

A. J. Briiner, being first duly sworn, deposes and says:

That he is the attorney for the defendant Y. JM. ^McKa^',

in the above-entitled action; that he has read tlie fore-

going answer, and knows the contents, and that he

verily believes the same to be true. That the reason

v.hy affiant makes this verification instead of the defend-

ant Y. M. McKay, is because said defendant is absent

from the District of Alaska, and for that reason unable

to verify this answer.

A. J. BRUNER.
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Subscribed and sworn to before me this day of

March, 1904.

A Xotarv Public in and for the District of Alaska.

I hereby certify that the foregoing- is a full, true and

correct copy of the original answer filed in the above-

entitled action.

A. J. BBUXER,

Attorney for Defendant V. M. McKay.

[Endorsed] : No. . United States District Court,

District of Alaska, Second Division. Inga Neussler,

I'laintiff, vs. D. W. McKay, et al. Ofifice Copy. Answer

of D. W. McKay and V. M. McKay. A. J. Bruner, At-

tornev for Defendants.

In the Uuitcd States District Court for the District of Alaska,

Second Division.

IXGA XEUSSLER,

Plaintiff,

vs.

D. W. McKAY and V. M. McKAY,

Defendants.

Reply to Answer of V. M. McKay.

Now comes the plaintiff and for reply to the separate

answer of V. M. McKay, denies:
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I.

Kjuli and every allegation and thinjr contained in para-

graph three of said defendant V. M. ^IcKay's further

separate answer, except as is hereinafter stated.

II.

Denies each and every allegation and thing contained

in paragraphs four and five of said defendant's further

separate answer, and the whole thereof.

Plaintiff denies that at any time or at all said defend-

ant D. W. McKay, or any one in his behalf, tendered or

served plaintiff with the notice of forfeiture described

in the said defendant V. M. McKay's further separate

answer, or any notice of forfeiture.

Plaintiff alleges that on or about the day of

January, 1902, one Frank Kleinschmidt on behalf of said

D. W. McKay tendered to plaintiff a bill for the sum of

137.50, for her portion of the claims against said claim

mentioned in plaintiff's complaint, and that on or about

the day of July, 1902, plaintiff tendered to the said

D. W. McKay the said sum of |37.50, which sum the

said D. W. McKay refused to accept.

Wherefore, plaintiff prays judgment as prayed for in

plaintiff's complaint.

JEFFREYS & SULLIVAN,

Attornevs for Plaintiff.
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United States of America, ^

Lss.

District of Alaska. J

Inga Xeussler, being first duly sworn, deposes and

says: That she is the plaintiff in the above-entitled

action; that she has read the foregoing reply and knows

the contents thereof, and that the same is true.

INOA XEUSSLEK.

Subscribed and sworn to before me this 21st day of

April, 1904.

[Seal] M. L. SULLIVAN,

Notary Public for the District of Alaska.

I, M. L. Sullivan, one of the attorneys for plaintiff in

the within entitled action, hereby certify that I have

compared the within copy of reply with the original on

file and that the same is a full, true and correct copy.

M. L. SULLIVAN.

[Endorsed] : In the Ignited States District Court for

the District of Alaska, Second Division. Inga Neussler,

Plaintiff, vs. D. W. McKay and V. M. McKay, Defend-

ants. (Copy.) Keply to Separate Answer of V. M. Mc-

Kay. Jeffreys & Sullivan, Attorneys for Plaintiff.
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fii (he ruitrd Slahs Dishlrl Court for the Di.slrirf of Alaska,

Second Div\f<inn.

INGA NEUSSLER,
Plaintiff,

vs.

D. W. McKAY and V. :\r. 3hKAY,

Defendanis. /

Stipulation for Substitution of Copies of Original Pleadings.

All of the oi'it>inal pleadings heretofore filed in the

above-entitled action, save and except the reply to the

separate answer of defendant D. W. McKay, having been

lost from the flies of said court

—

It is hereby stipulated and agreed by and between

the attorneys for the plaintiff and defendants herein,

that copies of the original complaint, separate answer

cf defendant D. W. McKay, separate answer of V. M.

A[cKay, and reply to separate answer of the defendant

\ . ^l. ^IcKay, and all the pleadings and papers hereto-

fore filed herein and now missing, may be filed in said

cause and substituted in the place and stead of said orig-

inal pleadings. Copies of said above enumerated pai)crs

are hereto attached to be filed in place of said originals.

A. J. BRUNEI! and

IRA D. ORTON,

Attorneys for Defendant.

S. T. JEFFREYS and

J. K. WOOD,
Attorneys for Plaintiff.

Dated, Nome, Alaska, July 3d, 1905.



18 D.W. McKay cf ah

[Endorsed]: No. 1028. Original. In the United

States District Conrt for the District of Alaska, Second

Division. Inga Nenssler, Plaintiff, vs. D. W. McKay and

Y. M. McKay, Defendant. Stipulation for Substitution

of Copies of Original Pleadings. Filed in the Office of

the Clerk of the United States District Court, Alaska,

Second Division, at Nome, Alaska, July 3, 1905. Geo. V.

Borchsenius, Clerk. By Angus McBride, Deputy Clerk.

L. Ira D. Orton, Attorney for Defendants.

In the District Court in and for the District of Alaxla, *Scc-

011(1 Dirisio)!.

Term Minutes, Special April, 1005, Term Begun and

Held at the Town of Nome in Said District and

Division, April 17, 1905.

July 5, 1905, at 10 A. ^\. (Wednesday).

Court convened pursuant to adjournment.

Present: Honorable ALFRED S. MOORE, Judge.

GEO. Y. BORCHSENIUS, Clerk.

ANGUS McBRIDE, Deputy Clerk.

H. M. HOYT, United States Attorney.

THOS. C. POWELL, United States Marshal.

Trial.

Now upon the convening of Court the folowing pro-

ceedings were had:

No. 1028.

Ira D. Orton presented to the Court a stipulation

signed by the attorney on both sides of this case stipulat-
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ing that copies of the ploadings bo substituted for tlie

originals wliich liad becoiuo lost frojii the office of Attor-

ney S. T. Jeffreys. The (Nuirt directed that tlie copies

be substituted iu accordauce with (he stipidation.

/// llir ( iiitcd Sidles fH.shJcl Court for llic D'islr'icl of AJihska,

>>rcoii(l Dirixioii.

I

IXGA NEU&5SLEK,
"^

riaiutiff,
I

vs.

PIONEER MINING COMPANY (a

Corporation), D. W. McKAY and V.

M. McKAY,
Defendants.

Complaint.

Comes now the plaintiff in tlie above-entitled action

and cause of action against said defendants alleges:

1.

That on or about the 17th day of January, 18D9, the

l!(>r(Mnaft(4' described placei' mijiing ground was open,

unoccupied and unappropriated public mineral land of

the United States, subject to location and appropriation.

2.

That on or about the 17th day of January, 1899, An-

drew Jensen, went upon said placer mining ground, now

known and designated as the Bench Claim No. 6 and

situated on Anvil Creek, opposite the lower one-half of
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Olalm No. 1, BeloAV on Anvil Cl'eek in the Oape Nome

Mining' and Recording" Precinct, District of Alaska, and

marked the location of said claim distinctly upon the

ground so that its boundaries thereof could be readily

traced.

3.

Thereafter on or about the , 1®99, the said

Andrew Jensen caused to be recorded in the records of

the Cape Nome Mining and Recording Precinct, District

of Alaska, within which the said mining claim was and

is situated, a notice of location containing the name of

the locator, Andrew Jensen and the date of the loca-

ton and such a description of said claim located by ref-

erence to natural objects, permanent monuments as

would and did identify the same.

4.

That thereafter, on or about the 4th day of November,

1899, the said Andrew Jensen, for a valuable considera-

tion, bargained, sold and conveyed to the said plaintiff,

an undivided one-fourth interest in and to said placer

mining claim above described in paragraph 2.

5.

That ever since the said 4th day of November, 1899,

this plaintiff was and is now the owner in fee and en-

titled to the immediate possession of the said undivided

one-fourth interest in said placer mining claim described

in paragraph 2.
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6.

That defendant D. W. McKay, purchased from the

said Andrew Jensen the other undivided three-fourths

interest in the said placer claim above-described, and

for a long time and until on or about the day of

October, 1903, was a co-owner with plaintiff in said

claim.

7.

That on or about the day of October, 1903, the

said defendant D. W. McKay, conveyed to his wife the

said defendant V. M. McKay all of his interest in said

placer claim, and ever since said time the defendant V.

M. McKay has been and is now a co-owner with plaintiff'

in said claim.

&
That on or about the 9th day of September, 1903, the

said defendants D. W. McKay and V. M. McKay leased

to the defendant the Pioneer Mining Company, the said

claim, and are now in possession of the same as tenants

or the defendants D. W. McKay and V. M. McKay.

9.

That on or about the day of , 1902, de-

fendants D. W. McKay and V. M. McKay ousted and

ejected plaintiff from the possession of the said claim

and the whole thereof, and defendants wrongfully with-

hold possession of the same from plaintiff to her dam-

age in the sum of |3,500.00
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10.

Plaintiff expressly waives damao^e ao^ainsf the de-

fendant the Pioneer ^liuinj; Company.

Wherefore the plaintiff demands judgment against- the

said defendants.

1.

That she be declared owner in fee of an undivided one-

fourth interest in the said described placer mining: claim

and entitled to the immediate possession thereo*.

2.

That she have judgment for the sum of |3,5(M).(K) dam-

ages for the use and occupation of the premises and tne

withholding thereof from the plaintiff nud hav'» costs

and disbursements of this action.

JEFFREYS & SULLIVAN,

Attorneys fov Plaintiff.

United States of America,^
I ss.

District of Alaska. J

I, Inga Neussler, being first duly sworn, depose and

say that I am the plaintiff in the above-entitled action

and that the foregoing complaint is true, as I verily be-

lieve.

Mrs. IXGA NEUSSLER.

Subscribed and sworn to before me this 21st day of

May, 1904.

[Notarial Seal] vS. T. JEFFREYS,

Notarv Public for the District of Alaska.



[Endorsed]: No. 1124. In tlio United States District

Court, District of Alaska, Second Division. Inga Neuss-

ler, Plaintiff, vs. Pioneer ^lininp; Company, a Corpora-

tion, D. W. McKay and V. :\r. McKay, Defendants. Com-

plaint. Filed in the Office of the Clerk of the United

States District Court, Alaska, Second Division, at

Nome, Alaska, June 1, 1904. Geo. V. Borchsenius,

Clerk. By G. J. L. Deputy Clerk. Jeffreys .^ Sullivan,

Attorneys for Plaintiff, Nome, Alaska.

J II the i ititcil IStatcs District Court for the IJistrict of Alas-ka,

Second Division.

INGA NEUSSLER, \

Plaintiff',

vs.

PIONEER MINING COMPANiY (a

Corporation), D. W. McKAY and V.

M. McKAY,
Defendants.

Summons.

The President of the United States of America, to

Pioneer Mining- Company, D. W. McKay and V. M.

McKay Greeting:

Yon are hereby summoned and required to appear and

answer the complaint of the plaintiff on file in the office

of the clerk of said court, at the city of Nome, in said

District, within thirty days from the service of this

summons upon you, or judgment for want thereof will
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he taken against Ton; and you are hereby notified that

if Ton fail to answer the said complaint the plaintiff

AY ill take judgment against von for the possession of

that certain placer mining claim described in the com-

plaint herein, and for the relief demanded therein and

for 13,500.00 damages and costs and disbursements of

this action.

Witness, the Honorable ALFRED S. MOORE, Judge

of the said United States District Court, and the seal of

the said court hereto affixed, this 1st day of June, in the

year of our Lord one thousand nine hundred and four

and of the Independence of the L'nited States, the one

hundred and twenty-eighth.

[Court Seal] GEO. V. RORCHSEXIUS,

Clerk of the United States District Court, District of

Alaska, Second Division.

By ,

Deputy Clerk.

ss.

United States Marshal's Office,

District of Alaska, Second Division.

I hereby certify that I received the within summons

Du the 22d day of June, 1904, and tliereafter on the 23d

day of June, 1904, I served the same at Nome, Alaska,

upon the within named defendant, the Pioneer Mining

Company (a corporation), by delivering to and leaving

with Jafet Lindeberg, the president of said defendant

corporation a copy thereof together with a certified copy

of the complaint filed herein.
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That soivico on the otlier defendants named in said

summons was waived by plaintiff's attorney.

Returned tliis 3Qth day of Jnne, 1004.

FRANK H. RICHARDS,

United States Marshal.

By Thos. R. White,

Deputy.

Marshal's costs: 1 service .fO.OO.

[Endorsed]: Cause No. 1124. United States District

Court, District of Alaska, Second Division. Inga Neuss-

ler. Plaintiff, vs. Pioneer Mining Co., D. W. McKay and

V. M. McKay, Defendants. Summons. Filed in the

Office of the Clerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska, July 1,

1901. Geo. Y. Borchsenius, Clerk. By Jno. H. Dunn,

Deputy Clerk.

In the United States District Court in and for the District of

Alaska, Second Division.

INGA NEUSSLER,
Plaintiff,

vs.

PIONEER MINING COMPANY (a Cor-
j

poration), D. W. McKAY and Y. M.

McKAY,
' Defendants.

Answer of D. W. McKay.

Comes now the above-named, D. W. McKay, and
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answering plaintiff's complaint herein, admits, denies

and alleges as follows:

I.

Admits the allegations contained in paragraph 1, 2,

3, and 4.

11.

Answering paragraph 5 the defendant D. W. McKay

denies that plaintiff is now the owner in fee or entitled

to the immediate possession of the said undivided one-

quarter interest in and to the premises described in

plaintiff's complaint, or has been such owiner or entitled

to such possession since the middle of April, 1903.

III.

Answering paragraph 6 defendant D. W. McKay ad-

mits that he purchased from the said Andrew Jansen an

undivided three-quarter interest in and to the prem-

ises described in plaintiff's complaint, and until the

day of , 1903, was a co-owner with plaintiff in

said claim.

IV.

Answering paragraph 7 the said defendant D. W.

McKay admits that on or about the day of —,

190—, he conveyed to his wife the said defendant V. M.

McKay all of his interest in said placer claim but de-

nies that the plaintiff has been a co-owner with said

defendant V. M. McKay since the day of May, 1902.

V.

Answering paragTaph 9, said defendant D. W. McKay

admits that on the day of , 1902, he ousted



and ejected plaintiff from the possession of said claim

and the whole thereof; but denies that the same was

wroHiifnl, ami denies that the defendants have ever

wion^fiillv witheld possession of said premises from the

plaintitt' to licr damage in the sum of .|3,500.00 or any

other sum of money.

Defendant I). \V. McKay further answering plaintiff'^

coiu])hiiut and by way of defense tliereto alleges:

I.

That the above-named plaintiff and the said defendant

D. W. McKay were during the whole of the year 1901

co-owners of the following described property, to wit:

"That certain placer mining claim known and desig-

nated as Number Six (6) Bench Claim Below 'Good Luck'

on Anvil Creek, in the Cape Xome Recording and Min-

ing District, District of Alaska," by virtue of the same

having been occupied, appropriated and located upon

the public unappropriated mineral lands of the United

States, by their grantor, in the year A. D. 1899, and that

no patent had been issued by the United States there-

for, the plaintiff being then and there the owner of an

undivided one-quarter interest in and to the said min-

ino claim and the defendant D. W. McKav being the

owner of an undivided three-quarters interest therein.

II.

And the said D. W. McKay alleges that during the

year 1901, in conformity with the provisions of section

2324 of the Revised Statutes of the United States he

performed labor and made improvements upon said
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above-described placer mining claim of the value of not

less than |100.00.

III.

That during the year 1901, the above-named plaintiff

did not perform any labor oi' make any improvements

upon said premises, and failed to contribute her propor

tion of the expenditures made by her co-owner, this de-

fendant D. W. McKay, made as aforesaid during the

3'ear 1901, or at any time subsequent thereto.

IV.

And the said D. W. McKay alleges that on or about

the 10th day of January, 1902, he being then and ther^

a co-owner vrith plaintiff in the premises aforesaid, gave

the plaintiff personal notice in writing, requiring her to

contribute her portion of the total expenditure or as-

sessment work upon said j^remises for the year 1901,

which portion was the sum of $25.00, and at said timo

notified the said plaintiff that unless said |25.00 was

duly paid her interest in said premises vrould become the

property of the said defendant D. W. ^IcKay, which said

notice was in words and figures following, to wit:

"Nome, Alaska, January 2d, 1902.

Mrs. Inga Neussler, Teller, Alaska.

Madam: You are hereby notified that the assessment

work for the year 1901 has been performed upon Placer

Claim Number Six Bench Below 'Good Luck' on Anvil

Creek in the Cape Nome Recording District, District of

Alaska, by me and at my expense and that your propor-

tion of said expenses is the sum of twenty-five (|25.00)
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dollars, which amoiiiit is now due for said labor so ex-

pended, and yon are hereby further notified that unb^ss

said proportion be duly paid your interest in said pro]>

erty will become the property of the undersigned, a co-

owner, according to law.

Respectfully,

D. W. McKAY."

V.

That said plaintiff failed and refused to contribute

her proportion of said expenditures so made as afore-

said, to wit, the sum of f25.00' to her co-owner D. W. Mc-

Kay for more than 90 days after personal notice had

been served upon her by the said I). W. McKay her co-

owner as aforesaid; that by reason thereof tlie said I).

W. McKay became at the expiration of 90 days after

such personal notice in writing the owner of the one-

quarter interest therein theretofore owned by the plain-

tiff herein.

VI.

The defendant D. W. McKay alleges that on or abour

the 1st day of October, 1902, he conveyed all his right,

title and interest in and to the above-described premises

to the defendant V. M. McKay, who is now the owner

thereof.

Wherefore the defendant D. W. McKay prays judg-

nient that the plaintiff take nothing by her said action,

and for his costs and expenses of suit.

A.J.BRUNEI:,

IRA D. ORTON,

Attorneys for Defendant D. W. McKay.
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The United States of America, -^

ss.

District of Alaska. r
D. W. McKay, being first duly sworn, deposes and

says: T'liat he is one of the defendants in the above-

entitled action; that he has read the foregoing his an-

swer in said action, knows the contents thereof and thai

the same is true as he verily believes.

D. W. McKAY.

Subscribed in my presence and sworn to before me this

30th day^ of September, 1904.

[Notarial Seal—J. F. Hobbes.] J. F. HOBBES,

Notary Public in and for the District of Alaska, Resid-

ing at Nome in said District.

Service of the within by copy acknowledged this 30th

day of September, 1904.

J. K. WOOD,
S. T. JEFFREYS,

JOHN L. McGINN,

Attorneys for Plaintiff.

[Endorsed]: Case No. 1121. In the United State.^

District Court in and for the District of Alaska, Second

Division. Inga Neussler, Plaintiff, vs. I). Vr. McKay et

al.. Defendant. Answer of D. W. McKay. Filed in the

office of the Clerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska, September

30, 1904. Geo. V. Borchsenius, Clerk. By Jno. H. Dunn,

Deputy Clerk. (Z.) A. J. Bruner, Esq., Attorney for

Defendant D. W. McKay.
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/// the United States District Court in and for tlic District of

Alaska, Second Dirision.

INGA XEUSISLER,
^

Plaintiff,
\

vs. /

PIONEER :^riNING COMPANY (a Cor-

poration), D. W. McKAY and V. M.

McKAY,
Defendants. /

Answer of V. M. McKay.

Comes now the above-named defendant Y. M. McKay,

and answering plaintiff's complaint, admits, denies and

alleges as follows:

I.

Admits the allegations contained in paragraph 1, 2, 3,

and 4.

II.

Answering paragraph 5 said V. M. McKay denies thac

plaintiff has been the owner of said property since the

middle of April, 1902.

III.

Answering paragraph and 7 and 8, answering de-

fendant admits the allegations therein contained.

IV.

Answering paragraph 9, defendant Y. ^M. McKay al-

leges that at the time said property described in plain-

tiff's complaint was conveyed to her by defendant D. W.
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McKay, that the said D. W. McKay was in the posses-

sion of the whole of said premises, and that the posses-

sion thereof was by said D. W. McKay delivered to this

answering defendant; and that she has since said time

had possession of the whole of said premises. Ansvrer-

i'ng defendant denies that her holding possession of all

of said premises is wrongful, or that she has damaged

the plaintiff in the sum of .$3,500.00 or in any sum at all.

Defendant V. M. McKay further answering plaintiff's

complaint and by way of defense thereto alleges:

I.

That the above-named plaintiff and the above-named

defendant D. W. McKay were during the whole of the

year 1901 co-owners of the following-described property,

to wit: That certain placer mining claim, known and

designated as Number Six (6) Bench Claim Below "Good

Luck-' on Anvil Creek, in the Cape Nome I\ec(U'ding and

Mining District, District of Alaska, by virtue of the

same having been occupied, appropriated and located

upon the public unoccupied mineral lands of the United

States by their grantors in the year A. D. 1899, and tha'

no patent had been issued by the United States there-

for; the plaintiff beilig then and there the owner of an

undivided one-fourth interest in and to said mining

claim, and the defendant D. W. McKay being the owner

of an undivided three-fourths therein.

II.

Said V. M. McKay alleges that during the year 1901

the said defendant D. W. McKay in conformity with the
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provisions of section 2324, Kevised Statutes of the United

States, performed labor and made improvements upon

.said above-described placer mining claim of the value

of not less than $100.00.

III.

That during the year 11)01 the above-named plaintiff

(lid not perform any labor or make any improvements

upon said premises, and failed to contribute her propor-

tion of the expenditures made by her co-owner D. W.

McKay as aforesaid, during the year 1901, or at any time

subsequent thereto.

IV.

The said V. M. McKay alleges that on or about the

10th day of January, 1902, the said D. W. McKay, be-

ing then and there a co-owner Avith plaintiff in the prem-

ises aforesaid, gave the plaintiff personal notice in writ-

ing, requiring her to contribute her proportion of the

annual expenditure or assess!]:eut work upon said prem-

ises for the year 1901, which proportion was the sum of

.*^25.00, and at said time notified the said plaintiff that

unless said |25.00 was duly paid her interest in said

premises would become the property of the said defend-

ant D. VV. McKay, which said notice was in the words

and figures following, to wit:

"Nome, Alaska, Jan. 2d, 1902.

Mrs, Inga Neussler, Teller, Alaska.

Madam: You are hereby notified that the assessment

work for the year 1901 has been performed on Placer
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Claim No. 6, Bench Below 'Good Luck' on Anvil Creek, in

Cape Nome Recording District, District of Alaska, b\

me and at my expense, and that vour proportion of said

expense is the snm of twenty-five (|25) dollars, which

amount is now due for said labor so expended, and you

are hereby further notified that unless said proportion

be duly paid your interest in said property will become

the property of the undersigned, a co-owner according to

law.

Respectfully,

D. W. McKAY ."

V.

That said plaintiff failed and refused to contribute her

projDortion of said expenditure so made as aforesaid,

to wit, the sum of |25.00 to her said co-owner D. W. Mc-

Kay, for more than 90 days after personal notice had

been served upon her by said D. W. McKay, her co-owner

as aforesaid; that by reason thereof said D. W. McKay

became at the expiration of 90 days after such personal

notice in writing the owner of the one-fourth interest

theretofore owned by the plaintiff herein.

VI.

Defendant V. M. McKay alleges that the defendant

D. W. McKay on or about the 1st day of October, 1902,

conveyed all his right, title and interest in and to the

above-described premises to this defendant V. M. Mc-

Kay, who is now the owner thereof.

Wherefore the defendant V. M. McKay prays judg-
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ment that the plaintiff take uotliing by her said actiou

aud for her costs aud expenses of suit.

A. J. BRUNER,

IRA D. ORTOX,

Attorneys for Defendant V. M. McKay.

The United States of Americ.;, ^

Lss.

District of Alaska.
J

V, M, McKay, being first duly sworn, deposes and says:

That she is one of the defendants in the above-entitled

action; that she has heard read the foregoing answer,

knows the contents thereof, and that the same is true as

she verily believes.

Subscribed in niy presence and sworn to before me thio

23rd day of September, 1904.

Notary Public in and for the District of Alaska, Resid-

ino- at Nome in said District.

Service of the within by copy acknowledged this 30th

day of September, 1904.

J. K. WOOD,

S. T. JEFFREYS,

JOHN L. McGINN,

Attorneys for Plaintiff.

[Endorsed]: Case No. 1124. In the United States

District Court in and for the District of Alaska, Second

Division. Inga Neussler, Plaintiff, vs. V. M. McKay, et
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a\., Defendant. Answer Y. M. McKay. Filed in the

office of the Clerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska. September

30, 1904. Geo. V. Borchsenius, Clerk, by Jno. H. Dunn,

Deputy Clerk. (Z.) A. J. Bruner and Ira D. Orton, At-

torney for Defendants.

In the United States District Court for the District of Alaska,

Second Division.

INGA NEUSSLEK,

Plaintiff,

vs.

PIONEER MINING COMPANY (a Cor-

poration), D. W. McKAY and Y. M.

McKAY,
Defendants.

Amended Answer of D. W. McKay.

Comes now the above-named defendant, D. W. McKay,

and answering plaintiff's complaint herein, admits, de-

nies and alleges as follows:

I.

Admits the allegations contained in paragraph 1, 2, 3,

and 4.

II.

Answering paragraph 5 the defendant D. W. McKay

denies that plaintiff is now the owner in fee or entitled

to the immediate possession of the said undivided one-

quarter interest in and to the premises described in
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plaintiff's complaint, or has been such owner or entitled

to such possession since on or about April 15, 1902.

III.

Answering paragraph 6 defendant D. W. McKay ad-

mits that he purchased from the said Andrew Jansen

an undivided three-quarter interest in and to the prem-

ises described in plaintiff's complaint, and until on or

about the loth day of April, 11J€2, was a co-owner with

plaintiff in said claim, but denies that plaintiff has been

co-owner therein since said date.

IV.

Answering paragraph 7 the said defendant D. W, Mc-

Kay admits that on or about the day of October,

1902, he conveyed to his wife the said defendant V. M.

;McKa3', all of his interest in said placer claim, but de-

nies that the plaintiff has ever been a co-owner with

said defendant V. M. McKay in said placer claim .

V;

Answering paragraph 9, said defendant D. W. Mc-

Kay admits that on the day of , 1902, he

ousted and ejected plaintiff from the possession of said

claim and the whole thereof; but denies that the same

was wrongful, and denies that the defendants have ever

wtrongfully withheld possession of said premises from

the plaintiff to her damage in the sum of f3,500.0O or

any other other sum of money.

Defendant D. W. McKay further answering plaintiff's

complaint and by way of defense thereto alleges

:
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I.

That the above-named plaintiff and the said defend-

ant D. W. McKay were daring the whole of the year

1901 co-owners of the following described property, to

wit: "That certain placer mining claim known and

designated as Number Six (6) Bench Claim Below 'Good

Luck' on Anvil Oeek, in the Cape Nome Recording and

Mining District, District of Alaska," being the same

claim described in plaintiff's complaint, by virtue of the

same having been occupied, appropriated and located

upon the public unappropriated mineral lauds of the

United States, by their grantor, in the year A. D. 1899;

and that no patent had been iwsued by the United States

therefor, the plaintiff being then and there the owner of

an undivided one-quarter interest in and to the said min-

ing claim and the defendant D. W. McKay being the

owner of an undivided three-quarters interest therein.

11.

And the said D. W. McKay alleges that during tlie

year 1901, in conformity with the provisions of section

2324 of the Revised S^tatutes of the United States he per-

formed labor and made improvements upon said above-

described placer mining claim of the value of not less

than 1100.00.

III.

That during the year 1901 tlie above-named plaintiff

did not perform any labor or make any improvements

upon said premises, and failed to contribute her propor-

tion of the expenditure made by her co-owner, this de-
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fendant D. W. McKay, made as aforesaid, during the

.year lOOl, oi* at any time subsequent thereto.

IV.

And the said D. W, McKay alleptes that in the month

of January and on or about the lOtli day of said month

in the year 1902, he being then and there a co-owner

\yith plaintiff in the premises aforesaid, gave the plain-

tiff personal notice in writing requiring her to contrib-

ute her portion of the total expenditure or assessment

work upon said premises for the year 1901, which por-

tion was the sum of |25.00; and at said time notified the

said plaintiff that unless said |25.00 was duly paid her

interest in said premises would become the property of

the said defendant D. W. McKay, which said notice was

in words and figures following, to wit:

"Nome, Alaska, January 2d, 1902.

Mrs. Inga Neussler, Teller, Alaska.

Madam: You are hereby notified that the assessment

work for the year 1901, has been performed upon Placer

Claim Number Six Bench Below 'Good Luck' on Anvil

Creek in the Cape Nome Recording District, District of

Alaska, by me and at my expense, and that your pro-

portion of said expenses is the sum of twenty-five

(125.00) dollars which amount is now due for said labor

so expended, and you are hereby further notified that

unless said proportion be duly paid your interest in said

property will become the property of the undersigned a

co-owner, according to law. '

Respectfully,

D. W. McKAY."
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That the above and foregoing notice was actually de-

livered to said plaintiff in the month of January, 1902,

on or about the 10th of said month.

V.

That said plaintiff thereafter failed and refused to

contribute her proportion of said expenditures so made

as aforesaid, to wit, the sum of $25.00 to her co-owner

D. W. McKay for more than 90 days after personal

notice had been so served upon her by the said D. W.

McKay her co-owner as aforesaid; that by reason

thereof the said D. W. McKay became, at the expiration

of 90 days after such personal notice in writing, and

prior to May 1st, 1902, the owner of the one-quarter in-

terest therein theretofore owned by the plaintiff herein.

VI.

The defendant D. W. McKay alleges that on or about

the 1st day of October, 1902, he conveyed all his right,

title and interest in and to the above-described prem-

ises to the defendant Y. M. McKay, who is now the

owner thereof.

And, for a second further and separate defense to

plaintiff's complaint, this defendant alleges:

I.

That the above-named plaintiff and the said defendant

D. W. McKay were during the whole of the year 1901

co-owners of the following described property, to wit:

"That certain placer mining claim known and designated

as Number Six (f>) Bench Claim Below 'Good Luck' on

Anvil Creek, in the Cape Nome Recording and :Mining
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District, District of Alaska," being the same claim de-

scribed in plaintiff's complaint, by virtue of the same

having been occupied, appropriated and located upon

the public unappropriated mineral lands of the United

States, bv their grantor in the year A. D. 1899, and that

no patent had been issued by the United States there-

for, the plaintiff being then and there the owner of an

undivided one-quarter interest in and to the said min-

ing claim and the defendant D. W. McKay being the

owner of an undivided three-quarters interest therein.

II.

And the said D. W. McKay alleges that during the

year 1901, in conformity with the provisions of section

2324 of the Revised Statutes of the United States he

performed labor and made improvements upon said

above described placer mining claim of the value of not

less than $100.00.

III.

That during the year 1901, the above-named plaintiff

did not perform any labor or make any improvements

upon said premises, and failed to contribute her pro-

portion of the expenditures made by her co-owner, this

defendant D. W. ^IcKay, made as aforesaid, during the

year 1901, or at any time subsequent thereto.

IV.

That thereafter in the month of January, 1902, this

defendant b-.^ing then and there the owner of said three-

fourths interest in said mining claim and having per-

formed said work and made said improvements thereon
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to the value of not less than flOO.OO during said year

1901 as aforesaid, did at Teller, Alaska, give his said

delinquent co-owner therein, Inga Neussler, personal

notice thereof in writing as provided bv section 2324 of

the Revised Statutes of the United States.

V.

That said plaintiff thereafter failed and refused to

contribute her portion of said expenditures so made as

aforesaid, to wit, the sum of 125.00 to her co-owner D.

W. McKay for more than 90 days after personal notice

had been so served upon her by the said D. Vr. McKay

her co-owner as aforesaid; that by reason thereof the

said D. W. McKay became, at the expiration of 90 days

after such personal notice in writing, and prior to May

1st. 1902, the owner of the one-quarter interest therein

theretofore owned by the plaintiff herein.

VI.

The defendant D. W. McKay alleges that on or about

the 1st day of October, 1902, he conveyed all his right,

title and interest in and to the above-described prem-

ises to the defendant V. M. ^McKay, who is now the

owner thereof.

Wherefore the defendant D. W. :\[cKay prays judg-

ment that the idnintiff take nothing by her said action,

and for his costs and expenses of suit.

A. J. BRUXER,

IRA D. ORTOX,

Attornevs for Defendant D. W. McKay.
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United States of Aiiieriea,

, ss.

District of

tes ot Aiiieriea, '^

Alaska.
J

D. W. McKay, being- first duly s\yorn, deposes and

says: That he is one of the defendants in the above-en-

tith^d action; that he has read the foregoing his answer

in said action, knows the contents tliereof, and that ihe

same is trne as he yerily belieyes.

D. W. McKAY.

Snbscribed and sworn to before me tliis 1st day of

October, 1904.

[Notarial Seal—J. F. Hobbes] J. F. HOBBES,

Notary Pnblic in and for the District of Alaska, Resid-

ing at Nome.

Seryice of the within answer admitted October 1st,

1904.

S. T. JEFFREYS,

McGinn and

J. H. WOODS,
Attorneys for Plaintiff.

[Endorsed] : Orignal. No. 1124. In the United

States District Court, for the District of Alaska, Second

Diyision. Inga Neussler, Plaintiff, vs. D. W. McKay et

al., Defendant. Amended Answer of D. W. McKay.

Filed in the office of the Clerk of the United States Dis-

trict Court, Alaska, Second Division, at Nome, Alaska,

October 3, 1904. Geo. Y. Borchsenius, Clerk, by Jno.

H. Dunn, Deputy Clerk. Ira D. Orton, Attorney for

Defendants.
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In the Unifcd Stairs District Court in and for the District

of Alaska, Second Dimsion.

INOA NEUSSLER,

Plaintiff,
j

vs. /

PIONEER MINING COMPANY (a Cor- /

poration), D. W. McKAY and V. M.

McKAY,

Defendants.

Amended Answer of V. M. McKay.

Comes now the above-named defendant, V. ^[, Mc-

Kay, and answering plaintiff's complaint herein, admits,

denies and alleges as follows:

I.

Admits the allegations contained in paragraphs 1, 2,

3 and 4.

II.

Answering paragTaph 5, the defendant V. M. McKay

denies that plaintiff is now the owner in fee or entitled

to the immediate possession of the said nndivided one-

quarter interest in and to the premises described in

plaintiff's complaint, or has been such owner or entitled

to snch possession since on or about April 15th, 1902.

III.

Answering- paragraph G, defendant V. M. McKay ad-

mits that D. W. McKay purchased from the said An-
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drew Jansen an undivided three-quarter interest in and

to the premises described in plaintiff's complaint, and

until on or about the IStli day of April, 1902, was a co-

owner with plaintiff in said claim.

IV.

Answering" paragraph 7, the said defendant V, M.

McKay admits that on or about the 1st day of October,

1902, D. W. McKay conveyed to his wife, this defendant,

all his interest in said placer claim, but denies that the

plaintiff has ever been a co-owner with this defendant

in said placer claim.

V.

Answering paragraph 9, said defendant V. M. Mc-

Kay admits that on the day of , 1902, she

ousted and ejected plaintiff from the possession of said

claim and the whole thereof, but denies that the same

was wrongful, and denies that the defendants have ^ver

wrongfully withheld possession of said premises from

the plaintiff to her damage in the sum of P,500.00, or

any other sum of money.

Defendant V. M. McKay further answeriag plaintiff's

complaint, and by way of defense thereto alleges:

I.

That the above-named plaintiff and the said defend-

ant D. W. McKay were during the whole of the year

1901 co-owners of the following described property to

\vit: "that certain placer mining claim known and des-

ignated as Number Six (6) Bench Claim iielow '(lood

Luck' on Anvil Creek, in the Cape Nome Recording and
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Milling District, District of Alaska, being tlie same

claim described in plaintiff's complaint, by virtue of the

same having been occupied, appropriated and located

ui>on the public unappropriated mineral lands of the

United States, by their grantors, in the year A. D. 1899,

and that no patent had been issued by the United States

therefor; the plaintiff being then and there the owner

of an undivided one-quarter interest in and to said min-

ing claim and the defendant D. W. McKay, being the

owner of an undivided three-quarters interest therein.

II.

And the said V. ^I. McKay alleges that during the

year 1901, iu conformity with the provisions of section

2324 of the Revised Statutes of the United States said

D. W. McKay performed labor and made improvements

upon said above-described placer mining claim of the

value of not less than $100.00.

III.

That during the year 1901, the above-named plaintiff

did not perform any labor or make any improvements

upon said premises, and failed to contribute her pro-

portion of the expenditures made by her co-owner, said

defendant D. W. McKay, made as aforesaid, during the

year 1901, or at any time subsequent thereto.

IV.

And the said V. M. McKay alleges that in the month

of January and on or about the 10th of said month in

the year 1902, said D. W. McKay being then and there

a co-owner with plaintiff in the premises aforesaid,
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gave the plaintiff personal notice in writing, requiring

her to contribute her portion of the total expenditure

for assessment Avork upon said premises for the yea''

1901, which portion was the sum of $25.00; and at said

time notified the said plaintiff that unless said f25.00

was duly paid, her interest in said premises would be-

come the property of the said defendant D. W. McKay,

which said notice was in words and figures following,

to wit:

"Nome, Alaska, January 2d, 1902.

]Mrs. Inga Xeussler, Teller, Alaska, <

Madam: You are hereby notified that the assessment

work for the year 1901 has been performed upon Placer

Claim Number Six Bench Below 'Good Luck' on Anvil

Creek iu the Cape Nome Recording District, District of

Alaska, by me and at my expense and that your propor-

tion of said expenses is the sum of twenty-five (|25.00)

dollars, which amount is now due for said labor so ex-

pended, and you are hereby further notified that unless

said proportion be duly paid your interest in said prop-

erty will become the property of the undersigned, a co-

owner according to law.

Respectfully,

D. W. McKAY."

That tlie above and foregoing notice was actually de-

delivered to said plaintiff in the month of January,

1902, on or about the 10th of said month.

V.

That said plaintiff thereafter failed and refused to

contribute her proportion of said expenditures so made
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as aforesaid, to wit, the sum of |25.00 to her co-owner

D. W. McKa3" for more than 90 days after personal

notice had been so served upon her by the said D. W.

McKay her co-owner as aforesaid; that by reason

thereof the said D. W. McKay became, at tlie expira-

tion of 90 days after such personal notice in writing,

and prior to May 1st, 1902, the owner of the one-

quarter interest therein theretofore owned by the

plaintiff herein.

VI.

The defendant Y. M. McKay alleges that on or about

the 1st day of October, 1902, said D. W. McKay con-

veyed all his right, title and interest in and to the

above-described premises to the defendant V. M. Mc-

Kay, who is now the owner thereof.

And for a second further and separate defense to

plaintiff's complaint, this defendant alleges:

I.

That the above-named plaintiff and the said defend-

ant D. W. McKay, were, during the whole of the year

1901, co-owners of the following described property, to

wit: "That certain placer mining claim known and des-

ignated as Number Six (6) Bench Claim Below 'Good

Luck' on Anvil Creek, in the Oape Nome Recording and

Mining District, District of Alaska" being the same

claim described in plaintiff's complaint, by virtue of the

same having been occupied, appropriated and located

upon the public unappropriated mineral lands of the

United States, by their grantors, in the year A. D. 1899,

and that no patent had been issued by the United
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States therefor; the plaintiff being then and there the

owner of an luidivided one-quarter interest in and to

said mining claim and the defendant D. W. McKav be-

ing the owner of an undivided three-quarters interest

therein.

II.

And the said V. M. McKay alleges that during the

year 1901, in conformity with the provisions of section

2321 of the Revised Statutes of the United States said

D. W. McKay performed labor and made improvements

upon said above-described placer mining claim of the

value of not less than flOO.OO.

III.

That during the year 1901, the above-named plaintiff

did not perform any labor or make any improvements

upon said premises and failed to contribute her propor-

tion of the expenditures made by her co-owner, said D.

W. McKay, made as aforesaid, during the year 1901, or

at any time subsequent thereto.

IV.

That thereafter in the month of January, 1902, said

defendant D. W. McKay, being then and there the owner

of said three-fourths interest in said mining claim and

having performed said work and made said improve-

ments thereon of the value of not less than $100.00 dur-

ing said year of 1901 as aforesaid, did at Teller, Alaska,

give his said delinquent co-owner therein, Inga Xeuss-

ler, personal notice thereof in writing (as provided by

section 2324 of the Revised Statutes of the Unite<l

States.)
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V.

That plaintiff thereafter failed and refused to eon-

tribute her proportion of said expenditures so made as

aforesaid, to wit, the sum of $25.00 to her co-owner D.

W, McKay for more than 90 days after personal notice

had been so served upon her by the said D. W. McKay

her co-owner as aforesaid; that by reason thereof the

said D. W. McKay became, at the expiration of 90 days

after such personal notice in writing', and prior to May

Ist, 1902, the owner oif the one-quarter interest therein

theretofore owned by the plaintiff herein.

VI.

The defendant Y. M. McKay alleges that on or about

the 1st day of October, 1902, said D. W. McKay con-

veyed all his right, title and interest in and to the

above-described premises to this defendant, who is now

the owner thereof.

Wherefore the defendant Y. M. McKay prays judg-

ment that the plaintiff take nothing by her said action,

and for her costs and expenses' of suit.

A. J. BRUNER,

IRA D. ORTON,

Attorneys for Defendant Y. M. McKay.

The United States of America, ^

I ss.

District of Alaska,
I

V. M. McKay, being first duly sworn, deposes and

says: That she is one of the defendants in the above-
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entitled action; that she has had read to her the fore-

goino- her answer in said action, knows the contents

tliereof, and that the same is true as she verily believes.

V. M. McKay.

Subscribed and sworn to before me this 1st day ot

October, 1904.

[Notarial Seal— J. F. Hobbes] J. F. TTOBBES,

Notary Public in and for the District of Alaska, Resid-

ing at Nome.

Service admitted October 1st, 1904.

S. T. JEFFREYS,

McGINN and J. II. WOOD,

Attorneys for Plaintiff.

[Endorsed] : Case No. 1124. In the United States Dis-

trict Court in and for the District of Alaska, Second

Division. Inga Neussler, Plaintiff, vs. D. W. McKay et

al.. Defendant. Amended Answer of Y. M. McKay.

Filed iu the Office of the Clerk of the United States

District Court, Alaska, Second Division, at Nome,

Alaska. October 3, 1904. Geo. Y. Borchsenius, Clerk.

By Jno. H. Dunn, Deputy Clerk. A. J. Bruuer and Ira

D, Orton, Attorneys for Defendant, Y. M. McKay.
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In the United States District Court in and for the District of

Alaska, Second Division.

INGA NEUSSLER,
Plaintiff,

vs.

PIONEER MIXING COMPANY fa

Corporation), D. W. McKAY and V. (

M. McKAY, >

Defendants. /

Reply to the Sep?rate Answer of V. M. McKay.

Comes now the plaintiff and for reply to the separate

answer of V. M. McKay in the above-entitled action says:

I-

Plaintiff in reply to paragraph II of the first further

and separate answer and defense of the separate an-

swer of the defendant V. M. McKay, denies that she has

information or knowledge sufficient to form a belief as

to whether the said D. W. McKay performed ^100.00

worth of work and made improvements of $100.00 worth,

or any sum, upon the mining claim in controversy, dur-

ing the year 1901, and therefore denies the same.

II.

Plaintiff in reply to paragraph III of the first further

and separate answer and defense of the separate an-

swer of the defendant V. M. McKay, denies each and

every allegation, matter and thing contained in said

paragraph III.
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III.

Plaintiff repljing to paraorapli IV of the first further

and separate answer and defense of the separate answer

of the defendant V. M. McKay, denies each and every

alleg'ation, matter and thing- contained in said para-

gTaph.

IV.

Plaintiff replying- to paragraph V of the first further

and separate answer and defense of the separate answer

of the defendant V. M. McKay, denies each and every

allegation, matter and thing contained in said paragraph.

V.

Plaintiff replying to paragraph II of the second fur-

ther and separate answer and defense of the separate

answer of the defendant V. M. McKay, alleges that she

has no information or knowledge sufficient to form a

belief as to whether the said defendant D. W. McKay

performed laibor and made improvements upon the min-

ina- claim in controversy for the year 1901 of the value

of not less than flOO.OO, or any other sum, and therefore

denies the same.

,VI.

Plaintiff in reply to paragraph III of the second fur-

ther and separate answer and defense of the separate

answer of the said defendant V. M. McKay, denies each

and every allegation, matter and thing- contained ex-

cept as hereinafter stated, and in this connection

alleges: that she did not perform any labor or make any
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improvements upon tlie mining claim in controversy dur-

the year 1901, aind that s'he did not for that year con-

tribute an}^ sumi to any one for sucli labor or improve-

ments; but alleges that during the year of 1902, she

tendered to the defendant D. W. McKay |37.50, the

alleged sum he claimed was due him from the plaintiff

for expensesi for labor and improvements during said

year of 1901, which he refused to accept.

VII.

Plaintiff in reply to paragraph IV of the second fur-

ther and separate answer and defense of the separate

answer of the said defendant V. M. McKay, denies each

and every allegation, matter and thing contained in

said paragraph IV.

VIII.

Plaintiff replying to paragraph V of the second fur-

ther and separate answer and defense of the separate

answer of the said defendant V. M. McKay, denies each

and every allegation, matter and thing contained in

said paragraph.

Wherefore plaintiff demands judgment prayed for in

her complaint.

S. T. JEFFREYS,

JOHN H. McGINN and

J. K. WOOD,
Attorneys for Plaintiff.
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The Uuited States of America, "^

District of Alaska. J

Inga Neussler, being first duly sworn, deposes and

says: That she is the plaintiff in the above-entitled ac-

tion; that she has read the foregoing her reply to the

separate answer of the defendant V. ^f. McKay, knows

the contents thereof, and that the same is true as she

verily believes.

INGA NEUSSLER.

Subscribed in my presence and sworn to before me this

3d day of October, 1904.

[Notarial Seal] G. J. LOMEN,

Notary Public in and for the District of Alaska, Residing

at Nome.

I hereby certify that the foregoing is a true, full and

correct copy of the reply as above set forth.

Attorney for Plaintiff.

[Endorsed]: Case No. 1124. In the United States

District Court in and for the District of Alaska, Second

Division. Inga Neussler, Plaintiff, vs. D. W. McKay et

al., Defendant. Reply to the Separate Answer of V. M.

McKay. Filed in the Office of the Clerk of the United

States District Court, Alaska, Second Division, at Nome,

Alaska. October 3, 1904. Geo. Y. Borchsenius, Clerk.

By Jno. H. Dunn, Deputy Clerk. T. S. Jeffreys et al.,

Attorney for Plaintiff.
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In the United States District Court in and for the District of

Alaska, Second Division.

IXGA NEUSSLER,
Plaintiff,

vs.

PIONEER MINING C0:MPANY (a

Corporation), D. W. McKAY and V.

M. McKAY,

Defendants.

Reply to the Sep'^rate Answer of D. W. McKay.

Comes now the plaintiff and for reply to the separate

answer of D. W. [McKay in the above-entitled action

says:

I.

Plaintiff in reply to paragraph II of the first further

and separate answer and defense of the separate an-

swer of the defendant D. W. McKay, denies that she has

information or knowledge sufficient to form a belief as

to whether the said D. W. McKay performed flOO.OO

worth of work and made improvements of flOO.OO worth,

or an^' sum, upon the mining claim in controversy, during

the year 1901, and therefore denies the same.

II.

Plaintiff in reply to paragraph III of the first further

and separate answer and defense of the separate an-

swer of the defendant D. W. McKay, denies each and

every allegation, matter and thing contained in said

paragraph III.
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III.

Plaintiff rGplying- to paragraph lY of the first further

and separate answer and defense of the separate an-

SAA'er of the said defendant D. W. McKay, denies each

and every alleoation, matter and thing" contained in

said paragraph.

IV.

Plaintiff replying to paragraph V of the first further

and separate answer and defense of the separate answer

of the said defendant D. Vr. McKay, denies eacli and

every allegation, matter and thing contained in said

paragraph.

V.

Plaintiff replying to paragraph II of the second fur-

ther and separate answer and defense of the separate

answer of the said defendant D. W. McKay, alleges that

she has no information or knowledge sufficient to form

a belief as to whether the said defendant D. W. McKay

performed labor and made improvements upon the min-

ing claim in controversy for the year 1901 of the value

of not less than flOO.OO, or any other sum and there-

fore denies the same.

VI.

Plaintiff in reply to paragrapli III of the second fur-

ther and separate answer and defense of the separate

answer of the said defendant D. W. McKay, denies each

and every allegation, matter and thing contained in

said paragraph, except as hereinafter stated, and in this

connection alleges: That slie di<l not perform any labor
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or make any improvements upon the mining- claim in

controversy during the year lOOl, and that she did not

for that year contribute any sum to anyone for such

labor or improvements; but alleges that during the year

of 1902, she tendered to the defendant D. W. McKay
137.50 the alleged sum he claimed was due him from

the plaintiff for expenses for labor and improvements

during said year of 1901, which he refused to accept.

VII.

Plaintiff in reply to paragraph IV of the second fur-

ther and separate answer and defense of the separate

answer of the said defendant S. W. ^IcKay, denies each

and every allegation, matter and thing contained in said

paragraph IV.

VIII.

Plaintiff replying to paragraph V of the second fur-

ther and separate answer and defense of the separate

answer of said defendant D. W. McKay, denies each and

every allegation, matter and thing contained in said

paragraph.

Wherefore plaintiff demands judgment prayed for in

iier complaint.

S. T. JEFFKEYS,

JOHN H. McGINN and

.J. K. WOOD,
Attorneys for Plaintiff.
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Tlio United States of Aniorica."|

ss.

District of Alaska,
I

Inga Neussler, beings first duly sworn, deposes and

savs: That she is tlie plaintiff in the above-entitled ac-

tion, that she has read the foregoing' her reply to the

separate answer of the defendant D. W. McKay, knows

the contents thereof, and that the same is trne as she

verily believes.

INGA NEUS'SLER.

Subscribed in my presence and sworn to before me

this 3d day of October, 1904.

[Notarial Seal—G. J. Lonien] G. J. LOMEN,

Notary Public in and for the District of Alaska, Resid-

ing at Nome.

I hereby certify that the foregoing is a true, full and

correct copy of the reply as above set forth.

Attorney for Plaintiff.

[Endorsed]: Case No. 1124. In the United States

District Court in and for the District of Alaska, Second

Division. Inga Neussler, Plaintiff, vs. D. W. McKay et

al., Defendant. Reply to the Separate Answer of D.

W. McKay. Filed in the Office of the Clerk of the United

States District Court, Alaska, Second Division, at Nome,

Alaska. October 3, 1904. Geo. V. Borchsenius, Clerk.

By Jno. H. Dunn, Deputy Clerk. T. S. Jeffreys et al.,

Attorney for Plaintiff.
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In the United l^tates Disttrirt Court for the Second Division

of the Di>>tri(i of Alaska.

INGA NEUSSLER,
Plaintiff,

vs.

PIONEER MIXING COMPANY, D. W.

]McKAY and Y. M. McKAY,
j

Defendants.

Verdict.

We, the jury duly sworn and impaneled in the above-

entitled cause, find in favor of the plaintiff and a.s^ainst

Ihe defendants, and find that the plaintiff as against

the defendants is the owner in fee and entitled to the

iiiimediate possession of an undivided one-fourth (1/4)

interest in and to the property described in the com-

plaint and known as No. 6, Bench on Anvil Creek below

"Good Luck" in the Cape Nome Recording- District of

Alaska, and that she recover damages in the sum of

fl.OO and the further sum of |2,500.00 with interest

thereon from the 9th day of September, 1903.

A. BALDWIN,

Foreman.

[Endorsed] : No. 1124. In the United States District

Court for the District of Alaska, Second Division. Inga

Neussler, Plaintiff, vs. Pioneer Mining Company, D. W.

McKay and Y. M. McKay, Defendants. Yerdict. Filed
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in the Office of the Clerk of the United States District

Conrt, Alaska, Second Division, at Nome, Alaska. Oc-

tober 4, 1904. Geo. V. Borehsenius, Clerk. By Juo. H.

Dunn, Deputy Clerk.

Ill the iHited States District Court in and for tliv Disirict of

'Alaska, Second Division.

INGA NEUSSLER,

Plaintiff,
|

vs.

THE PIONEER MINING COMPANr
(a Corporation), D. W. McKAY and

Y. M. McKAY,
Defendants.

Judgment.

This cause came on for trial on the 3d dnv of October,

A. D. 1904, plaintife and her attorneys, S. T. Jeffreys,

J. K. Wood and John McGinn, and the defendants and

their attorneys, A. J. Bruner and Ira D. Orton, being-

present.

It was expressly stipulated in open court by the re-

spective attorney's, for the said plaintiff and defendants,

that case Number 1028, being* a case in said court en-

titled Inga Neussler vs. D. W. McKay and Y. M. :McKay,

for damages in the sum of two thousand five hundred

dollars, with interest thereon from September 9th, A.

D. 1903, be, and the same was consolidated with case
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numbered 1128, being the case first aboTe entitled, and

that the said two actions sliould be tried as one action.

A jury of twelve duly qualified persons were dulv em-

paneled and sworn, according to law, to try the issues

joined between the parties in the two several actions

aforesaid, and having heard the testimony, the argu-

ments of counsel and the instructions of the Court re-

tired in charge of a bailiff for deliberation and, on the

same day, to wit, the 4th day of October, A. D. 1901, re-

turned into open court the following verdict, in writing,

duly signed:

''In the United States Distnef Court for the Second Division

District of Alaska.

INGA NEUSSLER,

Plaintife,

vs.

PIONEER MINING COMPANY, D. W.

McKAY and Y. M. McKAY,

Defendants.

We, the jury, duly sworn and empowered in the above-

entitled cause, find in favor of the plaintiff and against

the defendants, and find that the plaintiff is, as against

the defendants, the owner in fee and (entitled to the

immediate possession of an undivided one-fourth (|)

interest in, and to, the property described in the com-

plaint and known as No. 6 Bench on Anvil Creek be-

low 'Good Luck' in the Cape Nome Recording District
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of Alaska, and that she recover damages in the sum

of 11.00 and the further sum of .12,500.00 with interest

thereon from the 9th day of September, 1903.

A. BALDWIN,

Foreman."

It is, therefore, considered and adjudged by the Court,

that the plaintiff is the owner in fee of an undivided

one-half interest of the property, described in the com-

plaint, to wit. Placer Mining- Claim known and desig-

nated as Number 6 Bench on Anvil Creek, Below ''Good

Luck," Cape Nome Mining and Recording District, Dis-

trict of Alaska.

It is further considered and adjudged that the plain-

tiff is entitled to the immediate possession and the

right of possession of the said placer mining claim

jointly with said defendant V. M. McKay, subject to

that certain leavse described in the pleadings herein.

It is further considered and adjudged that plaintiff

recover from the defendants, D. W. McKay and V. M.

McKa3', the sum of two thousand, five hundred dollars,

together with interest thereon at the rate of eight per

cent (8%) per annum from the 9th day of September,

A. D. 1903.

It is further considered and adjudged that plaintiff

recover from the defendants, I). W. ^IcKay and V. M.

McKay, her costs and disbursements taxed at | .

Dated this the ITth day of November, A. D. 1904.

ALFRED S. MOORE,

United States District Judge.
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[Endorsed] : Xo. 1124. In the United States District

Court, District of Alaska, Second Division. Inga

Neussler, Plaintiff, ts. Pioneer Mining; Company, D.

W. and V. M. McKay, Defendants. Judgment. Filed

in the office of the clerk of the United States District

Court, Alaska, Second Diyision, at Nome, Alaska. No-

vember 17, 1904. Geo. V. Borchsenius, Clerk. By Jno.

H. Dunn, Deputy Clerk. Vol. 2, Orders and Judgments,

page 585. (Comp.) Jeffreys & Sullivan, Attorneys

for , Nome, Alaska.

Ill the Vnltrd States District Court for Ihr DistriH of Alaska,

Second Division.

INGA NEUSSLER,
Plaintiff,

vs.

D. W. McKAY, Y. M. McKAY, and THE,

PIONEER MINING COMPANY (a

Corporation),

No. 1124.

INGA NEUSSLER,

vs.

Defendants.

Plaintiff,

No. 1028.

D. W. McKAY and Y. M. McKAY,

Defendants.

Bill of Exceptions.

Be it remembered that the above-entitled action hav-

ing by stipulation of the parties and order of Court
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boon C()n8()li<lat(Ml for trial, were tried before the Court

and a jury on the third and fourth days of October,

1904:

F5. T. Jeffreys, John L. ^McGinn and J. K. Woods, Esqs.,

ai>pearino- as plaintiff's attorneys; and

A. J, Bruner and Ira D, Orton Esqs., appearing as de-

ferdants' attorneys.

Tlie following proceedings were had:

The plaintiff being called as a witness on belialf of

tlir defendants, being first duly sworn, te.stified as fol-

lov.'s: ''I am the plaintiff in this action; I claim to be the

owner of a quarter interest in the property d<?scribed

in the complaint in the year 1901. During that year I

(]'.(} not do any assessment vrork upon that claim.''

(S. T. J.) Q. You didn't cause any one else to do

the work or have it done?

A. No, sir. But my brother was to do the work.

D. AY. McKAY, one of the defendants, was' then called

as a witness on behalf of the defendants, and being

first duh^ sworn, testified as' follows: "I am one of the

defendants in this action. I know the plaintiff, know

the property described in the complaint. In the year

1901 I had' a three-quarter interest in the claim, with

this- modification, I say a three-fourths interest, and

that includes the option that was not taken up just at

tliat time. It was taken up the year following. I did,

however, own an interest in the ground at tliat time.

In the year 1901 I did what I considered one hundred

dollars' worth of work on that ground. I did ten days'
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work continiuoaisly, working every day except Sunday.

After that I was doing worlN; on the adjoining claim.

The weather was quite rough and stormy and snowing,

and it was pretty cold. During the days that were ver;y

stormy I used to put in the time in the tunnel I was

digging on that claim in controversy until such time as

the weather was milder, then I could go back to the

more exposed shaft. I wias digging on the tundra up

above, I could not state positively exaictly how much

time in addition to the ten days I put on the claim be-

cause it was done in an irregular way I spoke of, it ag-

gregated possibly three or four days. The estimated

value of my work per day was $10.00. I am acquainted

with the value of labor in doing assessment work in the

fall of 1901. It was flO.OO a day in doing work of that

class. I ran a title into the bank of the claim' and sunk

ai shaft at the lower end of the tunnel. I sunk the shaft

and ran the tunnel afterwards. The shaft was prob-

ably 8 or 9 feet deep; the ground was frozen. It was

freezing very hard at the time I was doing the work.

When I comnienced the ground was not so very much

frozen, but it froze very hard during the time I was

working on the gTound. The dimensions of the tunnel

were I think, between four and five feet in height and I

think about four feet or so in width, and ran into' the

bank about 16 or 18 feet. The ground in the tunnel

froze quite hard during the latter part of the time I was

doing the work."
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il Estimate tlio cost of the laibor, showing the quan-

tity of work (lone, the depth of the shaft, and tlie length

of the tunnel if done in frozen ground, and if it woukl

require more labor than if the ground was not frozen?

A. I don't know as I can answer very direct in that

way any further than to say that it takes very much

longer to do the same amount of work in frozen ground

than you can do in unfrozen ground, and that in a

day's time a large amount of work might be done in

loose ground, where if the ground is entirely frozen it

is- very difficult to do it, and you can make very little

progress in frozen gravel.

The witness McKay was thereupon withdrawn from

the stand and ARTHUR GIBSON, a witness on behalf

of the defendants being first duly sworn, testified as fol-

lows :

^'I am a resident of Nome; civil engineer by occupa-

tion; am acquainted with Mr. McKay and with the

premises in dispute. I saAv Mr. McKay there in the fall

of 1901. He was working on the bank just above Moon-

light Springs. The amount of work I didn't pay any

attention to. At the time he was there digging in the

open cut. I could not tell the length of it. I didn't

measure it, I don't know; 1 don't like to say; I think it

was as long as 10 feet. As to its depth I remember I

couid not see Mr. McKay's head until I came right up

to the cut. It was approximately six feet deep. I after-

wards saw the work, the same work. It could readily
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be seen from the raih'oad track, I was up to the cut

in the suimmer of 1902. I never paid any particular

attention to it; it was plainly visible from the railroad

track. I was surveying there on adjoining- claims; I

was there twice in 1901. I can't say how^ far apart. I

don't believe it was consecutive days."

On cross-examination the witness testified it wa&' after

navigation had closed in the fall that he saw Mr. McKay

out there. "I had been out surveying and coming

back home went by there and stopped and talked with

Mr. McKay five or ten minutes, something like that.

My attention was called to the work; I am sure that the

work I saw out there at that time was on Bench Claim

No. 6 Below 'Good Luck' on Anvil Ctreek. There was

a cut run; it was an open cut; it was just above the

shaft."

D. W. McKAY recalled, further testified as follows:

"In addition to the shaft I testified to this morning, and

before commencing in the tunnel I ran a cut along on

such a level that I could commence the archway of the

tunnel; the bank was not steep enough right close to

the mouth of the shaft to commence my tunnel there, and

I was compelled to run an open cut until such time as

I could get into the bank sufficiently to leave an arch-

way overhead. I am not sure about the exact length

of that cut—9 or 10 feet—it was about 7 feet deep. The

mouth of the tunnel, as near as I remember the height

of it, was about 6 feet. After it went in a little ways
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it was not so high. Near to the further end I don't

think it was as hioh as' five feet; between 4 and 5 feet,

'ilie tunnel was aibout four feet wide. I did a little

panning: about this time, but very little time was spent

in panning'. I did not do any other prospecting on the

ground during that fall, or during that year, and there

was no other work done by anyone else except the sur-

veying work and what was connected therewith. Mr.

(xibson was the engineer who did the s;urveying. There

v» as no other work done on that gTound except as testi-

fied to by myself and the surveying work during the

year 1901. I think if there had been any other work

done 1 would have known it. There was no evidence of

any other work on the ground that I know of. Neither

Mrs. Neussler nor anyone for her during the year 1901

contributed toward the doing of assessment work dur-

ing the 3'ear 1901. After the commencement of the year

1902 I took steps towards notifying Mrs. Neussler of the

fact that I had done the assessment work and asking

for contribution. I prepared two notices in writing and

sent them to Teller by mail, addressed to Frank Klein-

schmidt, postage prepaid. I mailed that letter on the

2d of January, 1902."

A paper was here handed to the witness and he then

proceeded to testify: "This paper is in my own hand-

writing all of it. It was made on January 2d, 1902; this

is the notice, one of them that I referred to as having

been mailed on that day to Frank Kleinschmidt at

Teller. I have not the other notice with me. I do not
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think I have a copy of it; I have a copy in blank of it.

That paper is in my handwritings; this is a copy of the

notice I mailed to Mr. Kleinschmidt to be served upon

Mrs. Xeussler. I mailed the original to Mr. Klein-

sichmidt in January, 1902, at Nome. I have received a

communication from Mrs. Neussler in regard to the mat-

ter in dispute. I received it through the mail at Nome

in a sealed envelope addressed to me postage prepaid."

This letter was marked "Plaintiff's Exhibit A," and

introduced and read in evidence as follows:

Plaintiff's Exhibit "A."

May 10, 1902,

Mr. McKay.

Dear Sir: it just sems as if I have not been able to

send you that money yet it worried me very mutch I

should not like to lose my interest for I paid hard

earned money for it now Mr. McKay could you help me

bv waiting another month there is monev comino- to me

but I have not been able to get it but T am sure if you

will kindly give me a little more time I can make it.

Hoping this will meet your approval. I am, Ees

Mrs. NUSSLER.

P. S. I sent 3'ou a letter some time ago did you receive

it.

On cross-examination the witness testified as follows:

"T performed the assessment work on this property for

tlie year 1901 in the month of November. I went out

on the 4th of November and remained the whole day. I
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missed tlic following day anid! went out on the 6th; after

til at I went out every day except Sundays for 10 days.

I think without an^' exception I left very early in the

miornino-, probably about 7 o'clock. I think I went out

three or four time in a dog team; it took probably 20

minutes to a half an hour. The other times I walked;

that would take probably an hour, \i not longer. I got

out say about 8 o'clock on an average; I think without

exception I remained there until very considerable after

dark. During those days at that time of the year it

gets dark about 6 o'clock, possibly a little earlier. I

worked very hard except Sunday for 10 days. lAfter-

wards I did some work; I w\a.s doing assessment work

upon another claim out there just adjoining. The addi-

tional work I did amounted to probably three or four

days. I am not just guessing at it; I can't state correctly

for the reason didn't keep accurate time by the hour.

After ten days, the other work I did piecemeal, doing

the work there inside when it was pretty cold to do work

on the exposed tundra. I think it was three or four

days' work. I estimated at the end of ten days there

wa» flOO worth of work done; I estimated that the

work was worth one hundred dollars, ten dollars a day.

I think for work of that kind ten days' labor was con-

sidered worth one hundred dollars. The going wages

paid to miners in the month of November, 1901, for as-

sessment work was ten dollars a day as I understand

it. I can't tell you what tlie goiug vrages wT-re for any

kind of mining work. I have never employed men at
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15.00 a day to do that kind of work. I don't know as a

miatter of fact that all during the mining season that

men are employed out on Anvil and Glacier and gener-

ally for 14.00 and 5^5.00 a day; I don't know that men

are employed on Glacier Creek at |4.0'0 a day working

for the Pioneer Mining Company; I don't know as a

matter of fact that I could haA^e gotten men for |5.00;

I didn't try to get anybody. I considered that wiien I

got ten days' work done 1 had done the assessment work

on that proi>erty; the other work was further assess-

ment work to make it good and full. 1 did the further

work because it is always best to do too much than too

little, but as a matter of fact I didn't consider it neces-

sary. 'I thought that ten days' work met the require-

ments of the law and 1 thought that work was worth

ten dollars a day."

FEANK KLEINSCHMIDT, a witness called on behalf

of the defendants, after being duly sworn, testified as

f()ll(»\vs: ''I have resided in Teller off and on since July,

1000. I follow mining as business. I have known Mrs.

Xeussler, the plaintiff, probably since 1900 and 1901. I

met D. W. McKay first in 1898 at Dawson. In the early

])art of January-, 1902, I received a commoinication from

Mr. McKay."
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At this point the witness was temporarily withdrawn

and tlierenpon INGA NEiUSSLER, the plaintiff, who

ho.d theretofore been called and sw^orn on behalf of the

defendants, was dnly sworn and testified as follows:

"In Jannary, 1!)02, I was living in Teller, Alaska. I

know }.Ir. Frank Kleinsehmidt. I saw him in the month

of Jannary, 1902, at our house. He served a bill for

137.50 on me; he served a paper. The originals of those

papers are in Mr. McKay's possession. He served one

paper on me. I handed this paper to Mr. Hicks to bring

it to Nome the last days of July, 1902. I don't exactly

know the date. I have never seen that paper since."

Paper marked for identification "Defendants' Ex-

hibit No. 2" was here shown to the witness and she fur-

ther testified: "That not the paper served on me; I have

examined it carefully and am positive that is not the

paper."

Defendants' Exhibit No. 2 for identification read as

follows:

Defendants' Exhibit No. 2.

Nome, Alaska, Jan. 2d, 1902.

Mrs. Inga Neussler, Teller, Alaska.

Madam: Below please find bill for assessment work,

on bench claim No. G below "Good Luck" on Anvil Creek,

also for your proportion of expenses for survey and map
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of said claim. Please pay same to Mr. F. Kleinsclimidt

and oblige,

Yours respectfully,

D. W. McKAY,

Nome, Alaska, Jan. 2a, 1902.

Mrs, Inga Neussler to D. W. McKay, Dr.

To assessment work for A. D., 1901, claim #6

Bench Anvil .|25.00

Survey and map of above claim 12.50

f37.50

J. M. HICKS, a witness called on behalf of defendants,

being first duly sworn, testified as follows:

''I live in Teller, Alaska; have lived there since 1902.

I am acquainted with Mrs. Xeussler since the summer

of 1902. I first met D. W. McKay in August, 1902.''

Defendants' Exhibit No. 2 for identification was here

handed to the Avituess, who then testified further: "I

v»-ould not identify that paper positively. I would not

testify positively as to having seen it before. I could

not say positively that that is the paper delivered to

D. W. McKay; it is similar. I could not testify that it

is the same paper. There are things about it that lead

me to believe that; these figures here are the same de-

nomination as the paper I saw before. I delivered the

paper to :Mr. McKay in August, 1902; it was given to
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me by Mrs. Xenssler. I don't kuow as that is tlio pa-

per. I didn't put any identification mark of any kind

on it. I delivered it to ^Ir. .^[cKay. It has the general

appearance, the anionnts and the figures are the same."

D. W. McKAY, one of the defendants, recalled on be-

half of the defendants, further testified as follows:

(Referring to Defendants' Exhibit No. 2 for identifica-

tion.) '*I prepared that paper on the 2d day of Janu-

ary, 1902, at Nome, Alaska. I mailed it at Nome to

Frank Kleinschmidt. I next saw it in the early part of

August, 1902. Mr. Hicks brought it to me at my office

in Xome, Alaska. This is the identical paper; I marked

it at the time. I made a little memorandum on the

back of it. I identify it by that."

On cross-examination the witness testified as follows:

''I mailed thisi paper to Mr. Frank Kleinschmidt on the

2d day of January, 1902. I mailed him. another paper

at the same time and enclosed them together. I was

present at the time Frank Kleinschmidt's deposition

was taken in October, 1903. I had received that papei:

from Mr. Hicks in August. I don't know whether it

was in my control in October, 1903; I can't tell you

where it was. I can't tell you whether it has been iui

my possession or in my attorney's possession ever

since August, 1902. I got it from Mr. Hicks. It has

been in my possession part of the time and part of the

time in my attorne\^'s' possession. In October, 1903, at
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the time Frank Kleinschmidt's deposition was taken,

I don't know whether this was in my possession or my
attorney's. I don't know in whose possession it was.

This paper was delivered to me by Mr. HiclvS. In a

general wav I can tell you how lono- it remained in my

possession; I think it was in my possession continu-

ously until it was put in the possession of my attorney

for the purpose of this case. I can't tell when that

was; I can't liiye the date within a month. I think it

was first put in Mr. Bruner's possession at the time T

consulted him in regard to this case; sometime in 1903.

I would not be sure w^hether it was after this suit was

coniimeuced. I think I consulted with Mr. Bruner about

this case before the suit was commenced. I can't tell

wliat i>art of the year 1903 I surrendered this paper to

ray attorney. I arrived in the latter part of August

and left about the 19th of October.''

At this point the witness was asked the following

questions and made the following answers-.

Q. Didn't you say you had it in your possession some

time during the summer of 1903?

A. I don't know that I had that in my possession

during 1903.

Q. Didn't you testify a little while ago that you

had it in your possession during 1903?

A. I did have it a little time.

C^. It must have been in August, September or Oc-

tober?

A. I think I undoubtedly did, it was during that
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time, I don't know as I held it in niv possession except

to look at the paper ivhitive to this case.

Q. ^Yhen you went out in 1903 did you take this

paper out with you? A. I think I did.

Q. You brought it in with you in 1903?

A. I think so, now I can't remember particularly, a

'lireat many of my valuable papers I kept in my vault

here, some I take out with me.

Q. You can't tell whether at the time ^Iv. Klein-

schmidt's deposition was taken whether you had this

in your possession or not?

A. Xo, I don't know whether 1 had it in my posses-

sion.

Q. Don't you know as a matter of fact, that Mr.

Bruner had it in his possession?

A. I don't know whether he did or not, I think it

hardly likely that Mr. Bruner did.

Q. After you gave it to Mr. Bruner did you ever

get it back from him?

A. I don't think I did ever get it back.

Q. Did you ever see it in his possession after you

gave it to him? A. I saw it here.

Q. Is this the first time? A. I don't think so.

Q. When was it?

A. I couldn't specify in regard to dates.

Q. Approximately?

A. No, I don't think I saw that— I have been look-

ing at all those papers a great many times. I have
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no special reason for remembering the exact <late when-

ever I saw that. I saw all the papers many, Piany times

—so many times I can't specify the dates.

Q. You sent this paper to Mr. Frank Kleinschmidt;

why didn't yon show it to liim at the time his deposition

was taken?

A. If I sent it to him why didn't I show it?

Q. You testified that you sent it to Frank Klein-

schmidt in the fall or the 2d of January, 1902, at the

time Mr. Kleinschmidt's deposition was taken, why

didn't you show him this paper?

A. I was not conducting the taking of the deposition.

Mr. McGINN.—That is all.

FRANK KLEINSOHMIDT, a witness on behalf of the

defendants, recalled, testified as follows:

"I received several communications during the month

of December and January, 1902, from ^Ir. McKay."'

(Defendant's Exhibit No. 2 was here shown to the wit-

ness, who testified further:) "I could not say that this

is an exact copy of the paper I received from Mr. ^Ic-

Kay. I could not say that I have received a notice

from Mr. McKay about this, but I would not say whether

that is the exact reading of it. I have not a sure recol-

lection of the exact wording of it. I could not have; it

is over three years ago. I couldn't say when I served

the notice; it was somewhere about the first part of

the year."
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At this point the witness was asked the following

questions and made the following- answers:

Q. I will ask you, Mr. Kleinschmidt, whether or not

TOur memory was not clearer in regard to this matter

in the early part of the year 1902?

A. Whether my memory was clearer about what?

Q. About the service of this paper and the character

of the paper in the early part of 1902?

A. I would not say now whether my memory was

clearer at that time or not.

Q. You could not state?

A. In regard to this proposition, you know that was

three years ago, having done a man a favor, I know

very little about it, I paid very little attention to it,

Q. You didn't forget about it?

A. No, sir.

The witness then continued testifying: ''I made an

affidavit in Maj^ 1902, in regard to serving this paper

I recall that.'' The affidavit was here shown to the

^\itness reading as follows:

"United States of America,^

^ss.
District of Alaska. J

Frank Kleinschmidt, being first duly sworn upon his

oath, deposes and says: '

I am a citizen of tlie United States, over the age of

twenty-one years. I am acquainted with Mrs. S. U.

Inga Neussler and have been since the 1st day of Janu-
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arv, 1902. Affiant fnrtlier savs that on or about the

lOth day of January, 1902, at Teller, Alaska, he per-

sonally delivered to the said Mrs. luga ^'eussler, a no-

tice of which the following is a copy:

^Mrs. Inga Xeussler, Teller, Alaska.

Madam: You are hereby notified that the assessment

work for the year 1901 has been performed on Placer

Claim Xo. 6 Bench, Below ''Good Luck," on Anvil Creek,

in Cape Xome Recording District, District of Alaska,

by me and at my expense, and that your proportion of

said expense is the sum of twenty-five (f25.00) dollars,

which amount is now due for said labor so expended, and

you are hereby further notified that unless said propor-

tion is duly paid, yom* interest in said property will be-

come the property of the undersigned, a co-owner, ac-

cording to law.

Respectfully,

D. W. McKAY.'

FRANK KLEINSCHMIDT.

Subscribed and sworn to before me, this 10th day of

May, 1902.

[Seal] MAX R. HIRSCHBERG,

Notary Public in and for the District of Alaska.''

Then the witness continued testifying: "I swore to

that, I think so; that is my signature. I swore to it

before a notary public."'

The witness was thereupon asked to read over the
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aflidavit carofullv for the purpose of refr(\shiu<»' his

memory, and after so doini>', testified as follows:

"I have read over this affidavit signed by me; I have

refreshed my memory from this affidavit as to what oc-

curred at that time. I have read over what purports

to be a notice. I have read over the entire affidavit.'"

At this point in tlie examination of the wituess he was

asked the follovriu;^ (juestions and made tlie followin!;-

answers: f

Q. Now, Mr. Kleinschmidt, after havin,^- refreshed

your memory by readino- over this affidavit, I will ask

you to tell the jury whether or not you did on or aliout

tlie 10th day of January serve upon Mrs. Neussler the

notice of which that is a copy?

A. According to the affidavit, yes, I did.

Q. Then you did, didn't you; after ha vino- refreshed

\()\n' memory from your affidavit, can you state?

A. I could not say that now, but according to the

affidavit, I did.

Q. The affidavit was true when you signed il?

A. Yes, sir.

Q. It is still true? A. I think so, xi-:^, sir.

Q. It was true when you signed it and it is still

true? A. Yes, sir.

At this point in the examination of the witness the

defendants offered in evidence that portion of the affi-

davit which constitutes the notice, which the affidavit

states was served upon Mrs. Neussler, which was ad-
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mitted by the Court, marked "Defendants' Exhibit No.

3," and! read to the jury in the words and figures as fol-

lows:

Defendants' Exhibit No. 3.

Nome, Alaska, Jan. 2d, 1902.

Mrs. Inga Neussler, Teller, Alaska.

Madam: You are hereby notified that the assessment

w^ork for the year 1901 has been performed on Placer

Claim No. 6 Bench Below "Good Luck" on Anvil Creek

in the Cape Nome Recording District, District of Alas-

ka, by me and at my expense, and that your proportion

of said expense of the sum of twenty-five (|25.00) dol-

lars, which amount is now due for said labor so ex-

pended, and you are hereby further notified that unless

said proportion be duly paid, your interest in said

property will become the property of the uudersigned,

a co-owner, according to law.

Respectfully,

D. W. McKAY. '

The witness then continued testifying: ''It was some

time in the early part of the year that I served the

paper on Mrs. Neussler."

On cross-examination the witness testified as follows:

"I have lived in Teller since 1900. I met Mr. McKay

first in 1897 or '98 in Dawson. My relations with him

have been very friendly. I first heard from Mr. McKay

in regard to this property either in the latter part of

1901 or else in the first part of 1902 or both. I first
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heard from liini about the middle of DeeemLcj-, IDOl, i

think."

At this point the following- questions Vv'ere asked the

witness and the following answers made:

Q. Isn't it a fact that the notice you received from

Mr. McKay was in the lii'st letter that you received?

A. Yes, I think so.

Q. So that the notice that you received, you received

in the month of December, 1001? A. 1 think so.

Q, How many notices did you receive from Mr. 3Ic-

Kay? A. One.

Q. How many notices did you serve upon Mrs. Neus-

sler? A. One.

Q. In the notice that you served upon Mrs. Xeus.sler

did it specify the amount that Mr. McKay claimed fioni

her? A. I think it did.

Q. How much did it claim?

A. It claimed $25.00 assessment work and $12.50 for

survey work.

Q. You say that the paper that you served upon

^IvB. Xeussler in January, 1902—was it in January or

December, 1901? A. I could not say when it was.

Q. You say that you received that notice about the

15th or some time in December, 1901?

A. Yes, sir.

Q. How many days before you served it upon her?

A. I don't know how many days, I had to write back

first to Mr. ^McKay, I received an answer back again;

I don't know how long that took.
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Q. How many notices did you serve? A. One.

Q. How many did you receive? A. One.

Q. And the notice you served upon Mrs. Xeussler

and that 30U received from Mr. McKay you say was

for 137.50.

A. Yes, that is my recollection of it; yes, sir.

Q. You made out an affidavit—you signed an affi-

davit before Max R. Hirschberg on the 14th day of May,

1^2, where did this affidavit come from?

A. I received it—from Mr. McKay.

Q. From Mr. McKay? A. Yes, sir.

Q. I will ask you to state whether or not you ex-

amined this paper before you signed it.

A. Yes, sir.

Q. I will ask you to state whether or not this notice

that was contained in this affidavit was a copy of tlie

one that you served upon Mrs. Xeussler?

A. I thought at that time—I think now it is, but I

can't be sure; as I told you before; I can't be sure of the

exact wording of it.

Q. Didn't you just say the notice that you .served

on Mrs. Xeussler contained items amounting to the sum

of P7.50?

A. Yes, I remember the f.12.50 that Mr. McKay

wanted to have paid from Mrs. Neussler.

Q. The figures, ^7.50, were in that notice?

A. Yes, sir.
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Q. And that was the oulj notice?

A. 1 only served one notice.

Q. That was the only notice that you served, Ihc

one containing the figures |37.50?

A. I don't Ivuow whether it contained the figures

^7.50—I remember I was asked by 3Ir. McKay—

I

know there was |12.50 for survey, but I can't remember

i!0w whether the notice just exactly specified |37.50 or

not.

Q. You know it specified |i25.00 and .|12.50?

A. I recollect |12.50 for surveying work.

Q. You remember it contained something about as-

sessment work? A. Y^es, sir.

Q. There was two items? A. Y^es, sir.

Q. Twenty-five dollars for assessment work?

A. Y^es, sir.

Q. And 112.50 for survey work? A. Y^'es, sir.

Q. That paper then continued these items in regard

to assessment work and survey work?

A. Well, gentlemen, I am mixed up on that thing.

It is pretty hard to say anything now three years ago.

I only got a recollection of having served a notice upon

Mrs. Xeussler and I recollect of Mr. McKay wanting

^2oM and |12.50, and the sum was |37.50; and that is

all I recollect, and I don't recollect the exact word-

ing, whether it said f25.00 or P7.50.

Q. You recollect that was contained in the paper you

served for Mr. McKay?
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A. Xo, I could not saj whether that paper contained

that or only contained |25.00—according to mv affida-

vit, it didn't contain the |12.50.

Q. But what is your recollection in regard to tiiat?

A. In regard to which, serving the paper?

Q. Yes.

A. I have very little recollection; I don't know what

time I served it or under what circumstances I poived

it, or what was the reason, because I paid very little

attention to it.

Q. Your deposition was taken in this case, ^Iv.

Kleinschmidt? A. Yes, sir.

Q. I will ask vou, if it is not a fact, that at tlrt

time in response to this question ycu made the follow-

ing answer: "Q. That notice then contained the

amount due Mr. McKay at th.it time? A. Yes, sir.

Q. Namely, |3T.50? A. I believe that was it." Did

you so testify? A. Yes, sir.''

The witness tlien proceeded to testify: "1 know Mr.

nicks and Judge Henton and had a conversation with

tlieni yesterday in regard to this matter, on leaving the

courtiO(;m yesterday. 1 think it i^^ a fact tliat I told

tliem tliat the notice I served on Mrs. Xcussler con-

trsined two items, one of f25.00 for assessment work

and one of .^12.50 for survey work, auicunting tc. the

sum of ^37.50, or words in substance to that effect, but

1 would not be very sure about \>. It is ycry likely a

fact also that on or about the lOth day of October, 1903,
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at Nome, Alaska, at the residence of Mrs. Neussler, and

in tlie presence of Mrs. Neussler, Mrs. Hopkins, ^Fr.

Xeussler, Ella Neussler, Mr. Rogers and myself, I stated

that the notice I served on Mrs. Neussler contained 2

ilems, one of |25.00 for assessment work and one of

^12.50 for survey work. It is also very likely that I

made the same statement on Water street at Nome in

September in the presence of Ella Neussler and Mr.

Rogers. I only served one notice upon her."

At this point in the examination of the witness the

fidlowing questions were asked and answers made:

Q. And isn't it a fact that in the conversation that

you had with Judge Henton and Mr. Hicks on yester-

day, that you told those gentlemen, that when you

made this affidavit you were mistaken?

A. No, sir; I don't think I was mistaken. I must

be mistaken, because there are the two different items.

1 must be mistaken somewhere, I don't recollect—when

1 made the affidavit that was shown to me I was sur-

prised that was |25.00; I could not reconcile the two

facts, because I remember there was |37.50, yet there

is the affidavit of i^2o. I don't know why the $12.50

was left out, that is where I get mixed.

Q. So you can't say that is a true copy?

A. I made out that affidavit at that time.

Q. From your recollection?

A. :\[y recollection, no, that is three years ago—

Q. You can't say this is a true copy?
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A. I have made that affidavit ont conscientiously

under oath and I thiak it is right, yet at the same time

I recognize the two facts of the thirty-seven fifty and

the twelve fifty, and therefore I am not sure whether

that notice given to Mrs. Neussler contained jnst the

twenty-five or thirty-seven fifty.

Q. You say that when your deposition was takeui

—

at the time you made this affidavit, did you have a copy

of the notice that you served upon Mrs. Neussler before

you? A. No. I didn't.

Q. When you received this notice from Mr. McKay,

you didn't pay very much attention to it, did you?

A. No, I didn't—you mean this affidavit?

Q, The notice?

A. The notice—no—excepting I had to on account

of trying to collect the money from her—yes, I think

I paid special attention to it.

Q. And isn't it a fact that you signed this affidavit

because you had received it from Mr. McKay and be-

cause you supposed he having sent this affidavit to you

containing this notice that it was a true copy of the

notice that he previously sent to you?

A. Yes, sir, that was what I supposed.

Q. It was not upon your independent recollection of

what this notice contained that yon s-^igned this affidavit

and swore to it, but it was more on your belief on your

part that Mr. McKay had made it out correctly and

sent a true copy of the notice sent from him to you?
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A. I don't know what ni}' recollections were at that

time, I conld not say.

Q. Now, when yonr deposition was taken, this wa**

the only paper tliat was sliown j'on?

A. Yes—there were seyeral papers shown me.

Q. Were there anj papers there at that time con-

taininu the items of |25.10 for assessment work and

112.50 for snrvey work, amonntino- in all to 137.50?

A. I don't know, I conld not say that.

Q. Don't you know there w^as not at the time?

A. I could not say that there was.

Q. I will ask y(m to read oyer your deposition then

to refresh jour memory, and from that state whether

or not there was such a paper shown you at that time?

A. I think there are several papers mentioned here

that were shown to me, one was marked Exhibit "B"

and another Exhibit "A," there were two papers.

Q. Those were the two papers that were shown you

at that time? A. Yes, sir.

Q. Who was present at the time that you served this

paper upon Mrs. Neussler?

A. I could not tell you who else was present.

Q. Mrs. Neussler was there, was she not?

A. Yes, sir.

Q. Mr. Neussler? A. I could n,ot say?

(}. Miss Ncussler? A. I could not say either.

On redirect examination the witness testified as fol-

lows:
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Q. You stated, I believe in your cross-examination,

that you received tliis communication some time—from

]\Ir, ]McKay, some time in December?

A, I received tlie first communication, I tliink.

Q. The first communication didn't contain these

notices? A. It was in one of the first letters.

Q. Was it in the first?

A. I think it was in the first letter.

Tlie witness then continued to testify as follows: "I

don't know what I have done with Mr. McKay's letters.

I searched for them last summer. I found one of them

but it didn't bear on this matter; it was just one sheet;

it was about an organ."

A paper was here handed to the witness, who testified

that it was a letter written by himself and he was re-

quested to refresh his memory from the same. He then

proceeded to testify: "It is still my recollection that I

received the notice from Mr. McKay in the first letter.

I had received a letter from Mr. McKay before I wrote

this letter. (Keferring to the paper handed the wit-

ness.) This is the answer to it. I think he sent the

notice that I served on Mrs. Neussler before that one

was written; I am not sure, however."

At this point in the examination of the witness the

following questions were asked and he made the follow-

ing answers:

Q. I call your attention in particular to this para-

graph here, just read that over again.
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A. Yes, sir.

Q. Now, after having read that over, do you still

state that at the time you wrote this letter— did you

write this letter on the date it bears date?

A. I think I did.

Q. That is December 1st, 1901?

A. Yes, sir.

Q. After having read this over, are you able to state

at the present time now that you received in December

this notice that you served on Mrs. Neussler?

A. I could not be sure when I received that notice.

Q. If you had already received this notice, how did

you happen to be writing to Mr, McKay to send you a

notice?

A. My recollection is on that matter in one of the

first letters I had from Mr. McKay about this, telling

me tlo go to Mrs. Neussler and offer her one hundred

dollars for her interest in the claim, and that there

was a notice in it, and I didn't need to serve the notice

unless she didn't want to pay. I should go and ask her

first whether she didn't want to sell it, and if not to sell,

then I was to serve the notice. That is what my recol-

lection is, that it was in the first letter.

Q. That is your recollection, it was in the first letter?

A. Yes, sir.

Q. How did you happen to be writing to him to send

you by next mail, "If not, send an order for her to pay

immediately or forfeit her rights"?

A. I went over to Mrs. Neussler's and told them Mc-
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Ka.y wanted to buy the claim and wanted to pay one

hundred dollars for it. She wouldn't accept one hun-

dred dollars but wanted more. I wrote back to Mr.

McKay that she would not accept the hundred dollars

but wanted three hundred and fifty for it.

Q. That was this letter?

A. Yes, in that letter I wrote that she didn't want

to accept a hundred dollars, tliat she wanted more for

it, and he should write back whether to pay more or

whether he wanted to take a chance and serve her with

a notice?

Q. "If not, send me an order by next mail for her

to pay immediately or forfeit her rights"?

A. Yes, sir.

(Letter marked "Defendants' Exhibit No. 4" read to

the jury as follows:)

Defendants' Exhibit No. 4.

Teller, Alaska, Dec. 21, 1901.

1). W. McKay, Esq., Nome.

Dear Sir—Y^ours from 14th inst., I received today and

hope to send answer by tomorrow mail. Have seen

Mrs. Neussler and this is the best I could do for you.

She will not sell her interest for 100,00 but wants

1300,00.100 dollar paid cash the balance 200,00 to be

paid next summer. She is willing to pay her part of

the expenses but when I pressed her to pay, so I could

send it to you by this mail she couldn't give it to me
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tonight, and to judge myself I hardly think she can

later on though I may be mistaken. Johnson has no

option on the claim, she gave him only verbal power of

att. to sell her part for 350.00 (50.00 for Johnson) be-

cause Johnson had told her that he may sell the claim

to you. She is a wide awake woman and on her guard,

she supposes that you have bought out the other two

parties, and know more about the claim than she does.

If you think bargaining about the claim any longer with

her let me know and 1 will be glad to do a]ll I can for

you, if not, send me an order by next mail, for her to

pay immediately or forfeit her rights.

You write: "In case she prefers to pay for her assess-

ment work, and the survey map which cost |50.00 you

are auth." et. cet.—I understand that the whole survey

cost ^^550.00, her share $12.50, total .|37.50, is that riglit?

She scorns the ideu of anybody claiming or suing for

any rights. If thi.s be the caf;e you may let me know

I)articularly about as it may favor you in buying be-

cause she is very adverse to lavrsuits. Your letter re-

garding the books, but especially the organ, has created

quite a flutter among us, and I may express here the

gratitude and thanks of all of us up here, it will help

our services immensely. We will try our best to have

it brought up by the very first opportunity.

With many thanks,

I remain,

Yours sincerely,

F. KLEIXSCHMIDT.
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The witness then continued testifying: ''I think I re-

ceived a repl}' from ^Ir. McKay to this letter and very

likely he enclosed the notice that I asked him for.

Since this has been read over, I think 1 got the notice

in reply to this letter. At the time I wrote this letter

I alreadj^ knew the various items, |25.00 for assessment

work and |.12.50 for the map. The notice I got in reply

to this letter was very likely the notice I served on

IMrs. Neussler."

At this point in the examination the following ques-

tion Avas asked the witness:

Q. Can you state whether or not the notice which

you got in reply to this letter was the notice you re-

ferred to in this affidavit? To which the witness made

the following answer:

A. I would not say that.

The witness then continued testifjing as follows:

"When I signed this affidavit I read it over carefully.

I took this' affidavit to the notary myself. I think I

read over this notice at the time I signed this affidavit

It is very natural that my recollection should be clearer

on the 14tli of May, 1902, when I signed this affidavit,

than three years since. I cannot say who filled in the

dates; I think I w^ent with the affidavit to the notary

and he filled the dates in, of course, at my suggestion."

At this point in the examination of the w^itness he

was asked the following questions and made the follow-

ing replies:

Q. Now, Mr. Kleinschmidt, I believe you testified on



cti. IiKja Ncussier. 95

( Testimony of Inga Neussler.)

your cross-examinationi that you uever received but one

notice or paper from Mr. McKay, is that correct?

A. I only received one notice, yes, sir.

(}. Didn't you state a moment aij,o that you received

one in one of the first letters?

A. I know I received it—that notice is one of the

first or the first, in fact, I thought I received it in the

first

.

O. Now, you change your mind about that and

think you received it in the one you got in reply to that

letter? A. I think so, yes, sir.

INGA NEUBSLER, a witness on behalf of the de-

fendants, was recalled, and testified as follows:

A document marked Plaintiff's Exhibit "A" was here

shown to the witness and she testified that the letter

was written at her dictation by Mrs. Hoplvins, and after

it was written it was mailed to Mr. McKay and was

again read in evidence to the jury as follows:

"May 10, 1902.

Mr. McKay.

Dear Sir: It just seems as if I have not been able

to send you that money yet it has w^orried me verry

mutch. I should not like to loose my interest for T

paid hard earned money for it now Mr. McKay could

you help me by waiting another month there is money

coming to me but I have not been able to get it but I

am sure if you will kindly give me a little more time
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I can make it. hoiking this will meet your approval I

am Ees.

Mrs. XEUSSLER.

P. S. I sent you a letter some time ago did you receive

it?"

O. C. BEX^OX, a witness called on behalf of the de-

fendants, beiuig first duly sworn, testified as follows:

"I live in Teller and have lived there since 1901,

except last winter w^hen I lived in Isome. I have known

Mrs. Neussler since 1901; 1 knevv' her at Teller. 1 know

of the existence of the case entitled luga Xeussler vs.

D. W. McKay and V. .M. McKay. About the 15th of

June last at Mrs. Xeussler's house at Nome, Alaska, I

had a conversation with Mrs. Neussler in regard to this

case. There was no one else present. She said that she

would have to stay in Nome all this summer on account

of her case, that is the way it started up, and she said

she didn't know whether she would win it or not, but

she was going to go ahead with it novr that she had got

started. I asked her if she had been served with a no-

tice of forfeiture of the claim and she said she had, but

that was no good because it was not advertised in the

paper."

On cross-examination the witness testified as follows:

"I first told this conversation—I got into an argument

with Mr. Frank Nowel about Mrs. Neussler's claim and

her case I next told it to Harry Johnson; I don't know
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if he is a detective; I told him in Teller abont the last

of August. He asked me if I knew anything about Mrs.

Neussler's case. I told him just what I told Mr. Nowel.

He didn't ask me at that time whether I could say

whether or not Mrs. Neussler had been served with a

notice of forfeiture. I don't know that he used the

word 'forfeiture' at all. I don't know what he was do-

ing up there only he was up there, and he came up and

told me he had a subpoena for me. I don't know

whether he was up there looking up testimony or not.

He didn't offer me any money to testify, he said I would

get my fees and expenses but nothing in addition to

that. I don't know how much I will get yet. I have al-

ready received |25.00; since being here I have paid my

own expenses. I had this conversation at Mrs. Neus-

sler's house about June of this year. I was there

on an errand. She told me there was a notice

of forfeiture served upon her; she used that ex-

act language as near as I can remember. I asked

her the question whether a notice of forfeiture was

served upon her and she said 'Yes; it was no good be-

cause it had not been advertised in the paper.' I was

not sent there by anyone; I went there on a private er-

rand. After Frank Knowles and I had a talk he said

he was up there to hunt up evidence. We started an

argument and then he told me what he was up there for

afterwards. I never made the statement that if I got

|5 a day I would come down here and testify. I didn't
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make that statement in the presence of Frank Knowles

at his house or any other place that I knoAv of. I never

told anyone that I would get |5 a day from the day I

started to come down here to testify. I didn't tell Mrs.

Tracy; never had any conversation with her about the

case that I know of."

Defendants' Exhibit No. 2 was here read in evidence

to the jury as follo^is:

Nome, Alaska, Jan. 2d, 1902.

Mrs. Inga Neussler, Teller, Alaska.

Madam : Below please find bill for assessment work on

Bench Claim No. C below "Good Luck," on Anvil Creek,

also, for your proportion of expenses for survey and

map of said claim. Please pay same to Mr. F. Klein-

schmidt and oblige,

Yours respectfully^

(Signed) D. W. McKAY.

Nome, Alaska, Jan. 2nd, 1902.

Mrs. Inga Neussler, To D. W. McKay, Dr.

To assessment work for A. D. 1901 Claim :#:6

Bench Anvil f25.00

Survey and map of above claim $12.50

137.50

The defendants thereupon rested their case.
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A. P. GARBEKIl, a witness called iu rebuttal, testi-

fied as follows:

"I have lived in Xoiue since 1S9'9. My business is

luining; during- the month of November, 1001, I had oc-

casion to employ men."

At this point in the examination of the witness the

following questions were asked and answers made:

Q. Do you know w^hat was ijaid men generally in

the month of November, 1901, for doing what is denom-

inated assessment work upon claims, such as running

cuts and sinking shafts?

A. About f2.50 a day generally.

Q. Answer that question yes or no.

A. I know.

Q. How much was paid—^How much a day?

A. T\\'0 dollars and fifty cents per day.

Q. Was that with or without board.

A. With board.

Q. How much was board worth at that time?

A. Well, not more than |1.50 a day.

On cross-examination the witness testified as follows

"That was during the year 1901; I mean to say I was

able to obtain men in the town of Nome to do work for

|2.50 a day and board doing assessment work in tha^

year; I did it mj^self ; I hired at least a dozen men that

commenced work on the 27th day of October to do winter

mining. I hired one man myself to do assessment work

and paid him at the rate of |100 a month and his board;
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I think that was the going wages. I know about whac

was paid in the community."

At this point in the examination of the witness the

following question:

Q. Is it not a fact that ten days' work has been con-

sidered assessment work all over the country?

Mr. McGINN.—Objected to as immaterial, irrelevant

and incompetent; it is not a question of law or practice

or usage.

Objection sustained.

To which ruling the defendants then and there ex-

cepted, which exception was allowed.

At this point in the examination of the witness the

following question was asked and answer made:

Q. Were not men paid during the year 1901, es-

pecially in the month of November, 1901, were not men

paid a hundred dollars for doing ten days' assessment

work? I am not speaking of winter mining, I am speak-

ing of doing assessment work.

A. No, I never heard that they were paid a hundred

dollars for ten days' work during that time.

Q. Is it not a fact that you yourself did ten days'

work that year on mining claims and made the proof of

labor that you had done a hundred dollars' worth of

work? A. Yes, that is so.

Q. You did so? A. Yes, sir.

On redirect examination the witness testified as fol-

lows:
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(Testiuiony of riiillip De Foiitville.)

Q. That was not the goiug rate of wages, was it?

A. No, not a hundred dollars for ten days' work.

PHILLIP DE FONTVILLE, a witness, called in re-

buttal on behalf of the plaintiff, being first duly sworn,

testified as follows:

"I have lived in Nome part of the time since 1900; my

occupation is mining; I was in Nome during the month

of November, 1901; I was conducting mining operations

during that time. I was emplojing some men then,

from 5 to 10."

At this point in the examination of the witness, the

following questions were asked, and the following an-

swers made:

Q. What could men be employed for during the

month of November, 1901, for sinking shafts and run-

ning cuts on mining claims in the Oape Nome Recording

District, District of Alaska?

Mr. ORTON.—Objected to as immaterial, irrelevant

and incompetent; w^hich objection was overruled by the

Court, and exception taken and allowed to the defend

ants.

A. Two dollars and fifty cents was the highest wages

I paid.

The witness then continued testifying: "That did not

include their board; the board cost us about 88 cents

to the man per day. It is generally worth about |1.25."

On cross-examination, the witness testified as fol-
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(Testimony of Inga Xeussler.)

lows: "I didn't do any assessment work that year; I

don't know anything about it as far as assessment work

is concerned. I don't know anything about the value of

doing assessment work that year, I hired men b}' tho

day; no time mentioned, plain mining pick and shovel

work."

INGA NEUSSLER, the plaintiff, called on her own

behalf, having been heretofore duly sworn, testified as

follows: "I am acquainted with a man by the name of

Benson; I heard his testimony given here ou the wit-

ness-stand. I don't remember whether or not ou or

about the 35th day of June, 1904, at my house, I had n

conversation with him. I might of spoke to the man,

but I never said to him that I was going to stay in Nome

this summer on account of my case, and that I didn't

know whether I would win it or not; that as I had

started it I was going to see it through; I never had any

conversation with him in which he put the question to

me in substance as follows: 'I asked her if she had been

served with a notice of forfeiture' and to which I re-

plied ^yes.' I never told him at any time or place that

I had been served with a notice of forfeiture."

The foregoing is all of the testimonv introduced on

the trial of the above-entitled action.

The defendants in due time requested the Court in

writing- to Give the following instructions to the jury:
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I.

With reforeiieo to the amount of habor required, you

are instructed that the law requires one hundred dol-

lars' Avorth of work. And in determining the amount

of work done upon a claim for the purpose of represen-

tation, the test is as to the reasonable value of said

work, not what was paid for it, or what the contract

price was. But it depends entirely upon whether or no:

said work was reasonably worth the sum of one hundred

dollars. It is not the value of the claim with or without

the labor, nor the intrinsic value of the labor to the

claim, but whether or not under all the circumstances

which surround the particular locality where the mina

Was situated at the time the labor was performed, the

labor which was performed was reasonably of the value,

or would reasonably have cost one hundred dollars."

Which exception was refused by the Court, and an ex-

ception duly taken by the defendant before the jury re-

tired.

The defendants in due time requested the Court in

writing to give the following instruction to the jury:

II.

The actual value of the work is the true test whether

or not the law has been complied with. But where the

testimony is conflicting as to the value, it is proper for

the jury to consider whether there has been a bona fide

attempt to comply with the law.

Which instruction was refused by the Court, and an
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exception duly taken by the defendants before the jury

retired.

The defendants in due time requested the Court in

writing to give the following instructions to the jury:

III.

And, therefore, if the jury believe from the evidence

that the defendant, D. W. McKay, made a bona fide at-

tempt to comply with the law, you should take that fact,

if it be a fact, into consideration; and if in such case,

you believe that under all the circumstances shown b^,

the evidence the amount of work done by him was of the

value of one hundred dollars in the community where

said claim was situated, your finding on that point

should be for the defendants.

Which instruction was refused by the Com't, and an

exception duly taken by the defendants before the jury

retired.
,

i

The defendants in due time requested the Court in

writing to give the following instruction to the jury.

IV.

If the jury believe from the evidence that under the

instructions given you, the amount of the assessment

work done by the defendant McKay was sufficient, and

should find further that either one or both of the notices

testified to by the witnesses were served on the plain-

tiff, Mrs. Neusler, after the expiration of the year 1901,

your verdict should be for the defendants.

Which instruction was refused by the Court, and an
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exception duly taken by the defendants before the juiy

letired.

The Court instructed the jury as follows:

In tJit' United ISfates District Court for tlie District of Alaska,

Second Dirision.

INGA NEUISSLEII,

vs.

D. VV. McKAY and V. M. McKAY.

Instructions by the Court to the Jury.

Gentlemen of the Jurj:

The case of which you are now tiie triers, aided and

directed by the Court, is one case resulting from the con-

solidation of tvro cases between the same parties:

The complaint in the first case brought, an action to

recover an alleged debt, being numbered 1028, sets out

—

1. That during all the times mentioned therein th.;

plaintiff, Inga Neussler, was and now is the owner of

an undivided one-fourth interest in and to that certain

placer mining claim known and designated as No. 6 Be-

low "Good Luck" on Anvil Creek, in the Cape Nome Min-

ing and Recording District, District of Alaska.

2. That on or* about Sept. U, 1903, the defend-

ants, meaning D. W. and Y. M. McKay, leased all of

said claim to the Pioneer ^Mining Company, thereby in-

cluding the plaintiff's interest therein, Avhich act of leas-

ing the plaintiff accepts and ratifies as to the terms and

conditions of the lease. !
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3. That under said lease said Pioneer Mining Com-

pany agTeed to pay, and pursuant thereto did pay, to

the defendants the sum of ten thousand dollars as pan

consideration from them for the benefits to them flow-

ing from said lease.

4. That the plaintiff is the owner and entitled to

the immediate possession of one-fourth of said sum of

ten thousand dollars, to wit, the sum of |2,500.

5. That demand was made by plaintiff on said de-

fendants for said sum of ^2,500, but payment thereof

was refused, although it was then due and payable.

Plaintiff, therefore, asks judgment in her favor

against said defendants for the sum of $2,500 and inter-

est thereon, at the rate of 8 per cent per annum.

In the other case, an action in nature of ejectment

with claim for damages, merged by the consolidation

in the one case now being tried, the plaintiff, after al-

leging title in her to the undivided one-fourth of said

claim, as tenant in common with V. M. McKay, one of

said defendants, the owner of the other undivided three-

fourths thereof, and after tracing their respective in-

terests to their common source, the United States, and

after alleging that defendants had ousted her, the plain-

tiff, from the said claim to her damage, demands judg

ment against the said defendants.

1. That she be declared the owner in fee of an undi-

vided one-fourth interest in the said described mining'

claim and entitled to the immediate possession thereof.

2. That she have judgment for $3,500 for the use and
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occupation of the premises aiul the withholding tlie same

from the plaintiff.

To the allegations of the coiuphiiiit of plaintiff in the

action of ejectment, the defendants, V. M. McKay and D.

W. McKay, in their two amended answers admit that

the plaintiff was the owner of an undivided one-fourth

of said claim, but deny that she has been such owner

since on or about April 15th, 1902; admits that plaintiff

was co-owner with defendant D. Vr. McKaj- until said

last-mentioned date, April loth, 1902, and admits that

the defendants ousted plaintiff from the possession of

said claim, but denies that the defendants have ever

wrongfully withheld possession of said premises from

the plaintiff to her damage in any sum whatever.

As a further answer to said complaint in ejectment

the defendants allege by way of defense to said action,

that, during the year 1901, the plaintiff and defendant,

D. W. McKay, were co-ow^ners of said No. G claim. An-

vil Creek, the plaintiff' then being the owner of the un^

divided one-fourth thereof, and the defendant, D. W.

McKay, the owner of the undivided three-fourths

thereof; that during said year 1901, the said D. Vv\

McKay performed labor and improvements upon said

claim of the value of not less than |100; that said plain-

tiff did not perform any labor or make any improve-

ments on said premises and failed to contribute her pro-

portion of the expenditures made by her co-owner, D.

W. McKay, either during the year 1901 or at any time

subsequent thereto.

They allege further, that in the month of January,
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190'2, on or about the lOth day of the mouth, the said

D. W. McKay, being then a co-owuer stili with the plain

tiif, gave the plaintiff personal notice in writing, re-

quiring her to contribute her portion of the total expen-

ditures for assessment work upon said premises for the

year 1901, which portion was $25.00. That said plain-

tiff thereafter failed to contribute her proportion of

said expenditures, so made as aforesaid, to wit, the sum

of f25.00 to her co-owner, D. W. McKay, for more than

ninety days after personal notice had been so served

upon hei' by the said D. W. McKay; that by reason

thereof the said D. W. McKay became, at the expira-

tion of 90 days after such personal notice in writing,

and prior to May 1st, 1902, the owner of the one-quarter

interest therein theretofore owned by the said plain-

tiff; and that said defendant, D. W. McKay, on or about

the 1st day of October, 1902, conveyed all his right, titio

and interest in and to said premises to the other de-

fendant, \ . M. McKay, who is now the owner thereof, as

they allege.

The plaintiff, in her reply, denies that during the yea^'

19*01 the defendant, D. W. McKay, performed labor oi'

made improvements upon said claim to the value of not

less than |100; and denies that she ever received no-

tice from said defendant requiring her to contribute her

proportion thereof, and denies that she failed to con-

tribute her proportion of the expenditures made upon

said claim.

She admits that she did not perform any labor or

make any improvements ui>on said claim during the
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year 1901, and that she did not. contribute any sum to

anyone for such labor or improvements.

It is admitted, also, that the defendant, D. W. McKay,

transferred said claim to V. ]M. McKay on or about

October 1, 1902.

It is stipulated between the parties that the receipt

of f10,000 as royalty from the Pioneer Mining Company

by the defendant V. M. McKay may be taken by you as

admitted by the defendants. This stipulation of course

relates to the claim of |2,500 demanded of defendanty

in the senior of the two consolidated cases.

The Court instructs the jury that this action grows

out of an alleged failure on the part of the plaintiff to

perform her share of the annual assessment work on the

mining claim mentioned and described in the pleadings

in this action during the year 1901, and the attempt on

the part of her co-owner, D. W. McKay, to forfeit her

one-fourth interest, of, in and to said mining claim,

under section 2321 of the Revised Statutes of the United

States, the said D. W. McKay claiming to have per-

formed one hundred dollars' worth of labor and improve-

ments on said claim during said year.

The Court instructs the jury that in this case, in order

for the defendants to recover in this action tliey must

show to your satisfaction by a preponderance of the evi-

dence every fact necessary to work a forfeiture of plain-

tiff's interest in the claim in dispute, and the burden of

proof is upon the defendants. Said defendants must,

therefore, show by a preponderance of the evidence that

they did and performed at least |100 worth of work,
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labor and improvements on the claim in dispute during

the year 1901, and that the plaintiff failed and refused

to contribute her share of such expenditure, and that

the defendant D. W. McKay gave the plaintiff a personal

notice of contribution or forfeiture in writing.

And the Court instructs you that if you find that

either of the written notices admitted in evidence was

given to the plaintiff, the requirements of the law, as

to notice of contribution would be satisfied.

The Court instructs the jury, that in this cause in de-

termining the actual value of the work, labor and im-

provements alleged to have been done and performed

by the defendant, D. W. McKay, on the claim in dispute

in 1901, you shall take into consideration the general

rate of wages per day paid to miners in the community

where the property is situated, in the month of Novem-

ber, 1901, for the class and character of assessment work

claimed to have been done by the said defendant, D. W.

McKay on said claim at said time.

The jury are instructed, that in this case, subject to

the control of the Court, you are the judgx^s of the effect

and value of evidence addressed to you.

You are, however, instructed that your power of judg-

ing the effect of evidence is not arbitrary but is to be

exercised with legal discretion and in subordination to

the rules of evidence.

You are not bound to find in conformity with the

declarations of any number of witnesses which do not

produce conviction in your minds, as n gainst a less num-

ber or against a presumption satisfying your minds.
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Yon nil' iiistnicted that a witness willfully false in

one part of his or her testimony may be distrusted in

others; and in case you find that any vritness has will-

fully sv.'orn falsely as to any material matter or thin^'

in the case, you are not bound to believe any of the other

statements made by such witness during the progress

of the trial, except in so far as such other statements

maj^ have been corroborated by other evidence and the

facts and circumstances adduced at the trial.

In this case the affirmative of the issue shall

be proved by the party sustaining the affirmation, and

where the evidence may be contradictory the finding

shall be according to the preponderance of the evi-

dence.

The Court instructs the JVL^J, that the preponderance

of the evidence in a case is not alone determined by the

number of v/itnesses testifying to any fact or facts, but,

in determining where the preponderance is, the jury

must take into consideration the facts and circum-

stances proved in the case, and also must consider the

opportunities or occasion of the witnesses seeing, know-

ing or remembering what they testif}' to or alxtut, th'^

probability or improbability of its truth, the relation or

conection, if any, between the witnesses and the parties,

their interest or lack of interest in the result of the

case, if any, and their conduct and demeanor while so

testifying.

If you find from the evidence before ytm that the de-

fendant D. W. McKay did perform labor and make im-

provements upon said, claim of the value of not less
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than |100, diu'ing the year 1901, and after the expira-

tion of said year 1901, on or about the 10th of January,

1902, gave the plaintiff personal notice in writing, re-

quiring her to contribute her proportion of the sum oi

flOO so expended for assessment work upon said prem-

ises, and that plaintiff failed and neglected to pay sucL

proportion of said sum of |100 for ninety days after the

service of such personal notice upon her, then you niusl

render a verdict in favor of the defendants in the case,

for the undivided one-fourth of the premises described

in the complaint.

If, however, you find from a preponderance of the evi-

dence admitted at the trial that the defendant, D. W.

McKay, did not during the year 1901, perform labor or

make improvements upon said claim which were of tlio

aggregate value of $100, then the plaintiff will be en-

titled to your verdict for the undivided one-fourth of

the mining claim described in the complaint with a find-

ing that she is entitled to the possession of said un-

divided one-fourth of said claim. In that event she will

be entitled to your verdict for |2,500, the amount

claimed by her in the action first brought by her, being

the action No. 1028, for her proportionate share of th'^

royalty or consideration received by the defendants

from the Pioneer Mining Company, lessees of said prem-

ises, with interest thereon at the rate of 8 per cent per

annum from September 9th, 1903, and also for such

nominal damages as you may find under the evidence

she may be entitled to for being wrongfully ousted and

ejected from said premises by the defendants and hav-
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ino- the possession thereof withheld from her by saiil

defendants.

As nomiual damages you will be authorized to find

for 5 or 10 cents, or any like small sum, if you award

damages.

Cfentlemen: You will now retire to consider of youi"

verdict. After retiring you will elect one of vour num-

ber as foreman.

After you have come to a conclusion you will selecr

that one of the two forms of verdict submitted to you

which expresses your views, and have your foreman

sign the same and return into court with your verdict.

You may take with you to your jury-rooui the plead-

ings and exhibits in the case.

Nome, Alaska, Oct. 4th, 1904.

(Signed) ALFRED S. MOORE,

District Judge.

Before the jur}^ retired the defendants took the fol-

lowing exceptions

:

They duly excepted to that portion of the charge

reading as follows:

"The Court instruct the juiw that in this cause in de-

termining the actual value of the work, labor and im-

provements alleged to have been done aiul performed

by the defendant, D. W. McKay, on the claim in dis-

pute in 1901, you shall take into consideration the gen-

eral rate of wages per day to miners in the community

where the property is situated, in the month of Novem-

ber, 1901, for the class and character of assessment
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work claimed to have been clone bv the said defendant,

D. W. McKav, on said claim at said time."

And thev duly excepted to that portion of the charge

which reads as follows:

"If, however, von find from a preponderance of the

evidence admitted at the trial that the defendant, D-

W. McKay, did not during the year 1901, perform labor

or make improvements upon said claim which were of

the aggregate value of flOO, then the plaintiff will be

entitled to your verdict for the undivided one-fourth of

the mining claim described in the complaint with a tind

ing that she is entitled to the possession of said un-

divided one-fourth of said claim. In that event she will

also be entitled to your verdict for |2,500, the amount

claimed by her in the action first brought by her, being

the action No. 1028, for her proportionate share of the

royalty or consideration received by the defendants

from the Pioneer Mining C^impany, lessees of said prem-

ises, with interest thereon at the rate of 8 per cent per

annum from Sept. 9th, 1903, and also for such nom-

inal damages as you may find under the evidence she

may be entitled to for being wrongfully ousted and

ejected from said premises by the defendants and hav-

ing the possession thereof withheld from her by said

defendants."

And because the foregoing does not otherwise ap-

pear of record the defendants present this ])ill of ex-

ceptions and pray that th same may be settled and al-

lowed.
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Dated Jauuary 3d, 1905.

A. J. BRUNEK,

IKA D. OKTON,

Attorneys for Defendants.

Due service of the foregoinu hill of exceptions is here-

by admitted Jan. 3, 1905.

S. T. JEFFREYS,

Attorney for Plaintiff.

The foregoing- bill of exceptions having been duly

served, filed and presented for settlement within th'^

time allowed by law, and extensions thereof duly made

by order of Court upon stipulation of counsel, and being

now found full, true and correct, is hereby settled and

allowed this fifteenth day of April, 1905, being a regu-

lar day in the special term of said court at which said

action was tried.

Done at Nome, Alaska.

ALFRED S. MOORE,

Judge District Court, District of Alaska.

[Endorsed:] Original. Nos. 1028, 1121. In the

United States District Court for the District of Alaska,

Second Division. Inga Neussler, Plaintiff, vs. D. W.

McKay et al.. Defendants. Bill of Exceptions. Filed

in the Office of the Clerk of the United States District

Court, Alaska, Second Division, at Nome, Alaska. July

22, 1905. Geo. V. Borchsenius, Clerk. By Angus Mc-

Bride, Deputy Clerk. Ira D. Norton, Attorney for De-

fendants. McB.
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In the United States District Court for the District of Alaska,

Second Division.

No. 1124, With Which was Consolidated 1028.

INGA NEUSSLE'R, \

Plaintiff,
j

vs. /

D. W. McKAY, V. M. McKAY, and the

PIONEEK MINING COMPANY (a

Corporation),

Defendants.

Assignment of Errors.

Come now the defendants in the above-entitled action,

and assign the following errors as having been com-

mitted by the said District Court, upon which defend-

ants do and will rely upon their writ of error to the

United States Circuit Court of Appeals.

1. The Court erred in refusing the following instruc-

tion to the jury requested by defendants:

"With reference to the amount of labor required, you

are instructed that the lav/ requires one hundred dol-

lars' worth of work. And in determining the amount

of work done upon a claim for the purpose of repre-

sentation, the best is as to the reasonable value of said

^^ork, not what was paid for it, or what the contract

price was. But it depends entirely upon whether or not

said work was reasonably worth the sum of one hundred

dollars. It Is not the value of the claim, with or with-
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out the labor, uor the intrinsic value of the labor to the

claim, but whether or not under all the circumstances

which surround the particular locality where the mine

was situated at the time the labor was performed, the

labor which was performed was reasonably of the value,

or would reasonably have cost one hundred d(dlars,"

2. The Court erred in refusing the following instruc-

tion to the jury requested by defendants:

"The actual value of the work is the true test whether

or not the law has been complied with. But where tho

testimony is conflicting as to the value, it is proper for

the jury to consider whether there has been a bona

flde attempt t) comply with the law."

3. The Court erred in refusing the following instruc-

tion to the jury requested by defendants:

"And therefore, if the jury believe from the evidence

that the defendant, D. W. McKay, made a bona fide

attempt to comply with the law, you should take that

fact, if it be a fact, into consideration; and if in such

case you believe that under all the circumstances shown

by the evidence the amount of work done by him was

of the value of one hundred dollars in the community

where said claim was situated, your finding on that point

should be for the defendants."

4. The Court erred in refusing the following iijstruc-

tion to the jury requested by defendants:

"If the jury believe from the evidence that under the

instructions given you the amount of the assessment

work done by the defendant McKay was sufficient, and

should find further that either one or both of the no-
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tices testified to bj the witnesses were served on the

plaintiff, Mrs. Xeussler, after the expiration of the year

1901, jour verdict should be for the defendants."

5. The Court erred in giving the following instruc-

tion to the jury:

"The Court instructs the jury that in this cause, in de-

termining the actual value of the work, labor and im-

provements alleged to have been done and performed

by the defendant, D. W. McKay, on the claim in dispute

in 1901, you shall take into consideration the general

rate of wages per day to miners in the community where

the property is situated, in the month of November,

1901, for the class and character of assessment work

claimed to have been done by the said defendant, I). W-

McKay, on said claim at said time."

6. The Court erred in giving the following instruc-

tion to the jury:

"If, however, you find from a preponderance of the

evidence admitted at the trial that the defendant, D.

W. McKay, did not, during the year 1901, i>erform labor

or make improvements upon said claim, which were of

the aggregate value of |10€, then the plaintiff will bi'

entitled to your verdict for the undivided one-fourth of

the mining claim described in the complaint with a find-

ing that she is entitled to the possession of said undi-

vided one-fourth of said claim. In that event she will

also be entitled to your verdict for -^2,500, the amount

claimed by her in the action first brought by her, being

the action Xo. 1028, for her proportionate share of tlie

rovaltv or consideration received bv the defendants
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from the Pioneer Mining Company, lessees of said prem-

ises, with interest thereon at the rate of 8 per cent per

annum from September 9th, 1903, and also for such nom-

inal damages as you may find under the evidence she

may be entitled to for being wrongfully ousted and

ejected from said premises by the defendants and hav-

ing the possession thereof withheld from her by said

defendants."

7. There is error in the judgment in this, that it ad-

judges and decrees plaintiff to be the owner of one-half

of the lands and premises in complaint described, in-

stead of one-fourth claimed in the complaint of plaintiff

and found by the verdict.

8. The Court erred in not permitting the witness Gar-

berg to testify that ten days' work had been considered

assessment work all over the country, as shown by the

following question, objection and exception:

"Q. Is it not a fact that lOl days' work has been con-

sidered assessment work all over the country?

Mr. McGinn.—Objected to as immaterial, irrelevant

and incompetent; it is not a question of law or practice

or usage.

Objection sustained.

To which ruling the defendants then and there ex-

cepted, which exception was allowed."

9. The Court erred in overruling the objection of the

defendants in permitting the witness De Fontville to

answer the following question:

"Q. What could men be employed for during the

month of November, 1901, for sinking shafts and run-
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ning cuts on mining claims in tlie Cape Nome Record

ing District, District of Alaska?"

Wherefore, said defendants pray that said judgment

be reversed and that they be restored to all things they

have lost thereby.

A. J. BRUNER,

IRA D. ORTON,

Attorneys for Defendants.

[Endorsed] : No. 1124. Original. In the United

States District Court, for the District of Alaska, Second

Division. Inga Neusslei', Plaintiff, vs. D. W. McKaj' et

al.. Defendants. Assignment of Errors. Filed in the

Office of the Clerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska. Jan. 10,

1905. Geo. V. Borchsenius, Clerk. By Angus McBride,

Deputy Clerk. Ira D. Orton, Attorney for Defendants.
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In the I' lilted States District Court for the District of Alaska,

Second Division.

Xo. 1124 With Wbieli was Cousolidated No. 1028.

IXGA NEUSSLER,

Plaintiff,

vs.

D. W. McKAY, Y. M. McKAY, and the

PIONEER MINING COMPANY (a

Corporation),

Defendants.

Petition for Writ of Error and Order Allowing Same.

The defendants in the above-entitled action, feeling

themselves aggTieved by the jndgment made and en-

tered against them and in favor of the plaintiff, hereby

pray the Court to allow them a writ of error to the

United States Circuit Court of Appeals for the Ninth

Circuit, and to review the said judgment and further

pray that an order be made fixing the amount of secur-

ity to be given by the defendant on said writ of error.

Dated, Nome, Alaska, January 16th, 1905.

A. J. BRUNER,

IRA D. ORTON,

. Attorneys for said Defendants.
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Order.

Now, on this 16th day of January, 1905, il is ordered

that said writ of eror be allowed as prayed for, the said

D. W. McKay, V. M. McKay and the Pioneer Mining

Oompany to give a bond in the sum of four thousand

dollars, which shall operate as a supersedeas.

Done at Nome, Alaska, January 16th, 1905.

ALFEED S. :M00RE,

Judge of the United States District Court of the Dis-

trict of Alaska, Second Division.

[Endorsed]: No. 1124. Original. In the United

States District Court, for the District of Alaska, Sec-

ond Division. Inga Neussler, Plaintiff, vs. D. W. Mc-

Kay, et al., Defendant. Petition for Writ of Error and

Order Allowing Writ of Error. Filed in the Office of

the Clerk of the United States District Court, Alaska,

Second Division, at Nome, iVlaska. Jan. 16, 1905.

Geo. V. Borchsenius, Clerk. By Angus McBride, Dep-

uty Clerk. Ira D. Orton, Attorney for Defendants. Vol.

3, Orders and Judgments, Page 65. McB.
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In the Ciulnl SIuIch Dislrki Court for the District of AJasJca,

Second Division.

Xo. 1124 With Which was Consolidated Another Case

Xo. 1028 Between the Same Parties.

INGA NEUSSLEE, ^

Plaintiff,
|

vs. /

D. W. McKAY, Y. M. McKAY, and the /

PIONEER MINING COMPANY (a \

Corporation), 1

Defendants',
j

Bond on Writ of Error.

Know all men by these presents, that we, D. W. Mc-

Kay, Y. M. McKay and the Pioneer Mining Company, a

corporation, as principals, and Stanley Kuzek, Eugene

Chilberg and D. W\ McKay as sureties, are held and

firmly bound unto Inga Neussler, plaintiff in the above-

entitled action, in the sum of four thousand dollars, for

the payment of which well and truly to be made, we

bind ourselves our and each of our heirs, executors, ad-

ministrators and assigns, firmly by these presents.

Sealed with our seals and dated this 16th day of

January, 1905.

Whereas, lately at a session of the United States Dis-

trict Court iu an action pending in said court between

Inga Neussler, plaintiff, and D. W. McKay, V. M. MJc-
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Kay and tbe Pioneer Mining Company, a corporation,

defendants, a judgment was on November 16th, 1904,

rendered and entered in favor of said plaintiff and

against said defendants, and said defendants having ob-

tained from said District Court an order allowing a writ

of error to the United States Circuit Court of Appeals

for the Xinth Circuit to review said judgment and a ci-

tation directed to said Inga Neussler is about to be is-

sued citing and admonishing her to be and appear at

the United States Circuit Court of Appeals for the

Xinth Circuit, at San F,tancisco, State of California,

Xow, therefore, the condition of the above obligation

is such that if the said D. W. McKay, V. M. McKay and

the Pioneer Mining Company, a corporation, defend-

ants, shall prosecute their said writ of error to effect

and answer all damages and costs if they fail to make

their plea good, then this obligation shall be void; other-

wise it shall remain in full force and effect.

PIOXEER MIX^IX'G CO.

By IRA D. ORTOX, [Seal]

Its Attorney,

D. W. McKAY,

By His Attorney in Fact,

A. J. BRUXER, [Seal]

V. M. McKAY, [Seal]

By Her Attorney in Fact,

A. J. BRUXER,

Principals.
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STANLEY KUZEK. [Seal]

EUGENE CIHILBERG. [Seal]

D. W. McKAY, [Seal]

By His Attorney in Fact,

A. J. BEUNER.

United States^ of America, ~^

District of Alaska. J

Efugene Chilberg- and Stanley Kuzek, being first duly

sworn, each deposes and says, that he is one of the sure-

ties to the foregoing bond. That he is worth the sum

of four thousand dollars, over and above all debts and

liabilities and exclusive of property exempt from exe-

cution.

EUGENE CHILBERG.

STANLEY KUZEK.

Subscribed and sworn to before me this ICth day of

January, 1905.

[Notarial Seal] L. F. THOMAS,
Notary Public in and for tlie District of Alaska, Resid-

ing at Nome.

The within bond is hereby approved this 16th day of

January, 1905.

ALFRED S. MOORE,

Judge District Court District of Alaska, Second Divi-

sion.
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[Endorsed]: Xo. 1124. Original. In the United

States District Court, for the District of Alaska, Second

Division. Inga Neussler, Plaintiff, ts. D. W. McKay, et

al., Defendant. Bond on Writ of Error. Filed iu the

Ofiice of the Clerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska. Jan, 16,

1^05. Geo. V. Borchsenius, Clerk. Bj Angus McBride,

Deputy Clerk. No, 3, Civil Bonds, page 55. Ira D. Or-

ton. Attorney for Defendants. McB.

Ill the Initcd States District Court fur tlie District of Alaska,

Second Division.

IXGA NEUSSLEE,
Plaintili,

vs.

D. W. McKAY, V. M. McKAY and the

PIONEEB MIXING COMPANY (a

Corporation),

Defendants.

Writ of Error (Copy).

United States of America, >,

L SS-.

District of Alaska.
J

The President of the United States of America, to the

Honorable the Judge of the United States District

Court, for the District of Alaska, Second Division,

Greeting.
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Because in the record and proceedings, as also in the

rendition of the judgiment of a plea which is in the said

District Court, before you, between Inga Neussler, plain-

tiff, and 1). W. McKay, V. M. McKay and the Pioneer

Mining Conipany, a corporation, defendants, a manifest

error hath happened to the great damage of the said

D. W. McKay, V. M. McKay and the Pioneer Mining

Conipany, a corporation, plaintifl's, in error, as by their

complaint appears.

We, being willing that error, if any hath been, should

be duly corrected and full and speedy justice be done

to the parties aforesaid in this behalf, do command you,

iif judgment be therein given, that then under your seal,

distinctly and openly, you s'end the record and proceed-

ings aforesaid, and all things concerning the same, to

the Justice of the United States Circuit Court of Ap-

peals for the Ninth Circuit, in the City and County of

San Francisco, in the State of California, together

with this writ, so as to have the same at the said place

in said Circuit on the 14th day of February, 1905, that

the record and proceedings aforesaid being inspected,

the said Circuit Court of Appeals may cause further to

be done therein to correct these errors what of right,

and according to the laws and customs of the United

States, should be done.

Witness the Honorable MELVILLE W. FULLEK,

Chief Justice of the Supreme Court of the United States,

this 16th day of January, 1905.

Attest my hand and seal of the United States Dis-

trict Court for the District of Alaska, Second Division,
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at the clerk'8 office at Xome, Alaska, this 16th day of

January, 1905.

[Seal of Court] GEO. Y. BORC^HSEXIUS,

Clerk of the United States- District Court for the Dis-

trict of Alaska, Second Division.

By Angus McBride,

Deputy Clerk.

Allowed this 16th day of January, 1905.

ALFRED S. MOORE,

Judge of the United States District Court for the Dis-

trict of Alaska, Second Division.

The foregoing copy of writ of error lodged in the

clerk's office at Nome for defendant in error January- 16,

1905.

GEO. Y. BORCHSEXIUS,

Clerk.

By Angus McBride,

Deputy Clerk.

[Endorsed] : No. 1121. Copy. In the United States

District Court, for the District of Alaska, Second Divi-

sion. Inga Xeussler, Plaintiff, vs. D. W. McKay, et al..

Defendants. Writ of Error. Lodged Copy FUed in the

Office of the Clerk of the United States District Court,

Alaska, Second Division, at Xome, Alaska. Jan. 16,

1905. Geo. Y. Borchsenius, Clerk. By Angus ]NrcBride,

Deputy Clerk. Lodge Copy. Ira D. Orton, Attorney

for Defendants.
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III the Ulilted States District Conrf for tlir District of Alaska,

Second Dirisiou.

1X(JA NETTS8LEK,

Plaintiif,

vs.

D. W. McKAY et al.,

Defendants.

Stipulation as to Substitution of Copy for Original Citation.

The original citation on the writ of error in the above-

entitled action having been lost or misplaced, and it

appearing that at the time the same was signed

b}' the judge of said court the clerk of the court kept

and filed a copy of the same, it is hereby stipulated

that said copy may be substituted in the place of the

original, and the annexing of the original citation on

said writ of error, together with proof of its service, is

hereby waived.

Dated, Nome, Alaska, July 15th, 1905.

S. T. JEFFREYS,

Attorney for Inga Xeussler, Plaintiff, and Defendant

in Error.

So ordered.

Dated, July 15th, 1905.

ALPKED S. MOOEE,

Judge of the United States District Court, District of

Alaska, Second Division.
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[Endorsed]: Original. In tlie United States District

Court for the District of Alasl^a, Second Division.

Inga Neussler, Plaintiff, vs. D. W. McKay, et al.. De-

fendants. Stipulation Substituting Copy for Original

Citation and Order. Filed in the Office of the Clerk of

the United States District Court, Alaska, Second Divi-

sion, at Nome, Alaska. Jul. 15, 1905. Geo. Y. Borch-

senius. Clerk. By Angus McBride, Deputy Clerk. Ira

D. Orton, Attorney for Defendants. Vol. 3, Orders

and Judgments, page 370. McB.

In the United States District Court, in and for the District of

Alaska, Second Division.

INGA NEUSSLEE,

Plaintiff,

vs.
No. 1028—Xo. 1124.

D. W. McKAY and Y. M. McKAY,

Defendants.

Clerk's Certificate to Transcript.

I, Geo. Y. Borchsenius, clerk of the District Court of

Alaska, Second Division, do hereby certify that the

foregoing typewritten pages, from 1 to 101, both inclu-

sive, is a true and exact transcript of the complaint

(1028), answer of defendant D. TY McKay (102S), an-

swer of defendant Y. M. McKay (1028), reply to sep-

arate answer of Y. M. McKay (1028), stipulation for

substitution of copies of pleadings (1028). complaint
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(1124), answer of D. W. McKay (1124), summons (1124),

answer of Y. M, ^IcKaj (1124), amended answer of D.

W. McKay (1124), amended answer of Y. M. McKay

(1124), reply to separate answer of Y. W. McKay (1124),

reph' to separate answer of D. W. McKay (1124), ver-

dict, judgment, bill of exceptions, assignment of er-

rors-, petition for writ of error and order allowing same,

bond on writ of error, lodged copy writ of error, stipu-

lation and order substituting copy for orig-inal citation,

in the case of Inga Neussler ys. D. W. McKay, and Y. M.

McKay, Xos, 1028 and 1124, this court, and of the whole

thereof as appears from the records and files in my office

at Nome, Alaska; and further certify that the original

writ of error, and the clerk's copy of the original cita-

tion as substituted by stipulation and order of this

court, in the aboye-entitled cause are attached to this

transcript.

Cost of transcript f30.80, paid by Ira D. Orton, at-

torney for defendants.

In witness whereof, I have hereunto set my hand and

affixed the seal of this court this 22d day of July, A. D.,

1905.

[Seal] GEO. Y. BOROHSENIUS,

Clerk.

Angus McBride,

Deputy Clerk.
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In the V lilted Slates District Court for the District of Alaska,

Second Division.

No. 1124, With Which was Consolidated No. 1028.

IXGA NEUSSLEK,

Plaiutilf,

vs.

j^

D. W. McKAY, Y. M. McKAY aud the/

PIONEEE MINING COMPANY (al

Corporation),

Defendants.

Writ of Error (Original).

United States of America,
>j

Lss.

District of Alaska. J

The President of the United States of America, to the

Honorable the Judge of the United States District

Court, for the District of Alaska, Second Division,

Greeting.

Because in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the said

District Court, before jou, between Inga Neussler, plain-

tiff, and D. W. McKay, T. M. McKay and the Pioneer

Mining Company, a corporation, defendants, a manifest

error hath happened to the gTeat damage of the said

D. W. McKay, V. M. McKay and the Pioneer Mining Com-

pany, a corporation, plaintiffs in error, as by their com-

plaint appears.
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We, beiug willing that error, if any hath been, should

be duly corrected and full and speedy justice be done

to the parties aforesaid in this behalf, do command you,

if judgment be therein given, that then under your seal,

distinctly and openly, you send the record and proceed-

ings aforesaid, and all things concerning the same, to

the justices of the United States Circuit Court of Ai;-

peals for the Xinth Circuit, in the city and county of

(San Francisco, in the State of California, together with

this writ, so as to have the same at the said place in

said circuit on the 14th day of February, 1905, that the

record and proceedings aforesaid being inspected, the

said Circuit Court of Appeals may cause further to be

done therein to correct these errors what of right, and

according to the laws and customs of the United States,

should be done.

Witness the Honorable MELVILLE W. FULLEE,

Chief Justice of the Supreme Court of the United States,

this 16th day of January, 1905.

Attest my hand and seal of the United States District

Court for the District of Alaska, Second Division, at the

clerk's office at Nome, Alaska, this 16th day of January,

1905.
,

.^j

[Seal] GEO. V. BOKCHSENIUS,

Clerk of the United States District Court for the Dis-

trict of Alaska, Second Division.

By Angus McBride,

Deputy Clerk.
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Allowed this 16th day of January, 1905.

ALFRED S. MOORE,

Judge of the United States District Court for the Dis-

trict of Alaska, Second Division.

[Endorsed]: Ko. 1124. Original. In the United

States District Court, for the District of Alaska, Second

Division. Inga Neussler, Plaintiff, vs. D. W. McKay,

et al.. Defendants. Writ of Error.

Ill the United States District Court for the BiMrict of Alaska,

Second Division.

TNOA NEUSSLER,

Plaintiff,

vs.

D. W. McKAY, V. M. McKAY and the

PIONEER MINING COMPANY (a

Corporation),

Defendants.

Citation.

United States of America,"^

>-ss.

District of Alaska. J

The President of the United States of America, to Inga

Neussler, Greeting.

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals, for

the Ninth Circuit, to be holden at the city and county

of San Francisco, on the 14th day of February, 1905,
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pursuant to a writ of error filed in the clerk's office of

the United States District C^urt for the District (^f

Alaska, Second Division, wherein D. W. McKay, V. ^1.

McKay and the Pioneer Mining Company, a corpora-

tion, are plaintiffs in error, and you are defendant in

error, to show cause, if any there be, why judgment in

the said writ of error mentioned, should not be cor^

rected, and speedy justice should not be done to the par-

ties in that behalf.

Witness the Honorable MELVILLE W. FULLEK,

Chief Justice of the Supreme Court of the United States

of America, this 16th day of January, A. D. 1905, and of

the Independence of the United States the one hundred

and twenty-ninth.

ALFRED S. MOORE,

Judge of the United States District Court, for the Dis-

trict of Alaska, Second Division.

Attest: GEO. V. BORCHSENIUS,

Clerk.

By Angus McBride,

Deputy Clerk.

Personal service of the foregoing citation made on me,

and the receipt of a copy thereof admitted this 16th day

of January, 1905.

S. T. JEFFREYS,

Attorney for Defendant in Error.

[Endorsed] : No. 1121. In the United States District

Court for the District of Alaska, Second Division.

Neussler vs. McKay et al. Citation (Copy).
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[Endorsed] : No. 1229. United States Circuit Court of

Appeals for the Ninth Circuit. D. W. McKay, V. M.

McKay and The Pioneer Mining Company (a Corpora-

tion), Plaintiffs in E^lror, vs. Inga Neussler, Defendant

in Error. Transcript of Kecord. Upon Writ of Error

to the United States District Court, for the District of

Alaska, Second Division.

Filed August 7, 1905.

F. D. MONCKTON,
rieik.


